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often read operating agreements that provide, inter alia, that the operation
and management of the LLC will be governed by the operating agreement and, where the operating agreement is silent, by the LLC Act “as
amended from time to time.” At least two questions follow, namely what are
the implications of, in effect, incorporating by reference future changes in the
law, and what would be the implications of adopting a contrary rule, in effect
defining the “LLC Act” as that “in effect on the initial effective date of the
Operating Agreement.”
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It is axiomatic that LLCs are creatures of contract. Each LLC will be governed
by an “operating agreement” or a “limited liability company agreement” that
sets forth the agreement of the members as to how that particular LLC will operate and what are the benefits and burdens of its members and perhaps other
persons, such as managers.1 Typically, as to matters inter se the LLC, the LLC
Act will provide default rules that are applicable only when no contrary rule has
been set forth in that LLC’s particularized operating agreement. In contrast, the
aspects of the LLC Act that impact upon the rights of third parties are typically
not subject to modification in the operating agreement. We would not expect to
be enforced a provision in an operating agreement that the LLC will not at all
times maintain a registered office and an agent for service of process or exempting itself from the requirement to file an annual report with the Secretary of
State. The operating agreement is a contract. As such, it is subject to the rules
applicable to all other agreements.2 For example, prior to a statutory amendment,
the Delaware Supreme Court found that a provision for performance that could
not be performed within a year was unenforceable consequent to the Statute of
Frauds.3 Subsequent to this decision, the Delaware LLC Act was amended to
exclude Delaware LLC agreements from the reach of the Statute of Frauds.4 We
can expect (to date, it does not appear to have happened) that a lack or failure
of consideration defense to the validity of an operating agreement will be made.
The application of particular state laws as to the validity and enforcement of
contracts will likewise be applied.5
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Dartmouth College
The iconic case of Trustees of Dartmouth College v.
Woodward,6 in addition to providing its description of
the nature of a corporation, namely “an artificial body,
invisible, intangible, and existing only in contemplation
of laws,”7 is a case on the Contracts Clause of the U.S.
Constitution.8 Therein, the state of New Hampshire
sought to set aside a royal grant to Dartmouth College.
The Supreme Court held that could not be done, as the
grant was in the nature of a contract and the actions of
the state could not impair the rights thereunder. Further,
the Supreme Court held that a state may amend a statute
and alter existing rights if, and only if, the state reserves
that right to itself.

So Is the New Rule Incorporated
by Reference or Not?
For purposes of this discussion, I am largely going to focus
on the law of my home jurisdiction of Kentucky, but the
analytic path here employed should be applicable to any
state that has not employed staggered effective dates for
its sequential amendments to its LLC act. This analysis
is likewise applicable, as several of the states, a notable
example being Florida, replace their LLC Acts and impose
the new act upon LLCs organized under the prior law.9
The Kentucky LLC Act has been repeatedly amended
since its initial adoption, and none of those amendments
has incorporated a “grandfather” clause to the effect that
the revised provision is applicable only to LLCs formed
after that date.10 If the (presumably written) operating
agreement was silent as to a particular issue, is it the old
or the new rule that controls?11
A trio of statutory provisions may have implications.
First, it is provided that a member has no property right
in any provision of an operating agreement that cannot
be modified by the amendment of the operating agreement.12 Second, it is provided that amendments to the
LLC Act shall not impair the obligations of contracts
existing when the amendments become effective.13 Third,
as a general rule, statutes do not have retroactive effect.14
There is as well §3 of the Kentucky Constitution, it being
a Dartmouth College provision reserving to the legislature
the right to modify laws.15 Last, there is the rule of contract
law that an agreement incorporates the law as it exists at
the time the contract is entered into.16
LLCs are creatures of contract, in this case the operating agreement. As a contract, the operating agreement
incorporates the law as it exists at the time the contract
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is entered into. Under most LLC Acts, to the extent that
the operating agreement does not set forth a contrary rule,
the terms of the LLC Act apply;17 in effect, the LLC Act
is the initial operating agreement of every LLC subject
to modification by private ordering, qualified in certain
instances by a statute of frauds requirement.18
There is reserved to the Kentucky General Assembly the
ability to amend the LLC Act,19 thereby avoiding the rule
of Dartmouth College. Statutes are not applied retroactively
absent the General Assembly’s express intent to do so.20
While the General Assembly retains the power to amend
the LLC Act, the Act itself limits the degree to which
existing contracts may be altered by those amendments.21
With respect to those subsequent changes, as stated by a
leading authority:
Thus, as a rule of construction, changes in the law
subsequent to the execution of a contract are not
deemed to become a part of ([the]—sic) agreement
unless its language clearly indicates such to have been
([the]—sic) intention of ([the]—sic) parties.22
And there arises the question: If an operating agreement
is entered into on Monday that is silent as to Issue A, and
on Wednesday the General Assembly alters (even reverses)
the statutory default rule as to Issue A, and the factual situation dealing with Issue A arises on Friday, is it the law of
Monday or Wednesday that will control? Put in perhaps
more concrete terms, assume that an LLC was organized
in 1996; its written operating agreement is silent as to a
member’s right to withdraw from the company and receive
a liquidating distribution. Under the statutory default rule
in effect at that time, any member could withdraw on 30
days’ prior written notice and receive a liquidating distribution of the “fair value” of his interest in the company.23
In 1998, the statute was amended to eliminate the right
to a liquidating distribution upon dissociation. Now, in
2016, a member decides to withdraw from the company
and expects a distribution in the amount of the fair value
of his interest therein.
In support of the position that no liquidating distribution is appropriate, it may be argued that in consequence
of the General Assembly’s ability, on an ongoing basis, to
amend the LLC Act, the rights of a member from time to
time are as dictated by the General Assembly, and that no
contractual right to a liquidating distribution arose until
the resignation, so no vested rights under a contract had
been infringed.24 From the opposing position, it will be
argued that the LLC Act, as it existed at the time of the
operating agreement was adopted, was incorporated into
the agreement, and on that basis, the resigning member’s
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right to a liquidating distribution upon dissociation continues to exist and is enforceable.
To provide another example, assume the LLC in question was organized in Kentucky in 1996. At that time,
the members entered into a written operating agreement
that was silent as to its amendment; at that time, the LLC
Act required the unanimous approval of the members to
amend an operating agreement.25 In 1998, the LLC Act
was amended to provide a new default rule, that being a
majority-in-interest of the members to amend the operating agreement.26 Now, in 2016, it has been proposed that
the operating agreement be amended. As to the proposed
amendment, 40 percent of the members are opposed
and 60 percent are in favor. If the rule in effect in 1996
governs, it having been incorporated into the operating
agreement, then the proposed amendment fails, as it has
far from unanimous approval. Alternatively, if the operating agreement incorporates the law as amended from time
to time, then the proposed amendment passes.
If the statute, as amended, is controlling, absent contrary
private ordering, the agreement is subject to modification
by subsequent legal changes.27 This rule may drive a desire
to provide greater specificity in the operating agreement,
repeating statutory rules so that they become a matter of
private agreement that is not subject to, in effect, legislative amendment.
These points seem, to date, to have been seldom litigated. In one case from Louisiana, the question arose as
to whether a member retained the benefit of a statute
allowing for voluntary resignation and a liquidating distribution, notwithstanding a subsequent amendment to
the statute eliminating that right.28 In that instance, the
court upheld the right to resign and receive a liquidating
distribution. Essentially, the LLC Act as incorporated into
the operating agreement is the act as it existed at the time
of organization. In Levey v. Brownstone Asset Management,
L.P., the Delaware Chancery Court avoided the question
of whether the 2010 amendments to the Delaware LLC
Act precluding the application of the Statute of Frauds29
applied to agreements existing prior to its adoption.30 In
Halley v. Barnabe, the Kansas Supreme Court considered
whether the adoption of the Kansas Revised LLC Act, it
expressly providing for derivative actions, would apply to
existing suits that had been dismissed on the basis that
the prior LLC Act did not provide for derivative actions,
and determined that it did.31
Now there may be a level of comfort in a rule incorporating the statute only as it exists at the time of formation, but that rule may have its own problems. Prior to
the adoption of the Check-the-Box classification regulations,32 many LLCs acts required that the LLC have two
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members.33 Today, all states permit single-member LLCs
(SMLLCs).34 Is it desired that an LLC formed when LLCs
were required to have at least two members be required to
wind-up and terminate its activities if it today loses one of
its members, reducing it to a SMLLC? If the law in effect at
the time of the LLC’s formation (at least in certain states)
is incorporated, notwithstanding subsequent amendment,
that could well be the outcome.35

[T]he aspects of the LLC Act that
impact upon the rights of third
parties are typically not subject
to modification in the operating
agreement.
Appreciating the difficulty of anticipating statutory
developments,36 the question comes down to (as do most
issues involving LLCs) good drafting in the operating
agreement. An agreement, which defines the “Act” as
“the LLC Act of the State of Nova as of the date the
articles of organization were filed by the Nova Secretary
of State,” clearly incorporates the law in effect at the time
the operating agreement is entered into. Certainly that
is a legitimate approach,37 even as it imposes an obligation to compare the agreement to the law as it evolves
and to update, as desired, the operating agreement to,
by contract, adopt new laws provided for by statute.38
If, continuing the above example, an LLC formed at
the time an LLC was required to have two members
desires the flexibility to have only a single member, it
may elect that rule in its articles of organization or its
operating agreement.39
Conversely, the operating agreement may incorporate
the LLC Act “as amended from time to time.” If this formula is employed, then the LLC Act as it evolves over time
is incorporated by reference, and the LLC evolves with
that law. If the LLC Act newly affords or newly restricts
a right, then absent it being written into the operating
agreement the newly granted or restricted right governs the
LLC and its members. If the LLC Act in effect provides,
for example, a right to withdraw and receive a fair value
liquidating distribution, and later that right is eliminated,
the member has lost that opportunity.
So what is it to be? Valid arguments can be made for
either formula. One or the other needs to be chosen—the
point is to select one of the options with a full appreciation
of the consequences thereof.
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