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CONFLICTING VIEWSASTO THE UNFINISHED BUSINESS DOCTRINE

Thomas E. Rutledge*
Tara A. McGuire**

As the era of failed law firms, both large and dmeontinues’ so does debate as to the
Unfinished Business Doctrine as most famously erigzbioh Jewel v. Boxef Notwithstanding
its general acceptance over the last 30 years,a$ wecently rejected in New York.
Demonstrating that New York was not setting a aagttrend, the Colorado Supreme Court
subsequently affirmed the doctrine. This uncerjaa# to the doctrine’s application mandates
that law and other professional firms consider address the doctrine in their organizational
agreements. Failure to do so only increases tlediHidod of disputes, the expense of dispute
resolution, and perhaps surprise as to the ultidatermination as to whether and how it
should apply to a particular firm.
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! See, e.g.Mudge Rose Guthrie Alexander & Ferdon v. Pickeétt,F. Supp. 2d 449, 450 (S.D.N.Y. 1998)
(factual discussion of Mudge Rose Guthrie Alexanfdferdon firm dissolution in 1995); LaBrum & Doakl P v.
Bechtle, 222 B.R. 749, 752 (Bankr. E.D. Pa. 198)t¢al discussion of LaBrum & Doak, LLP’s dissadutin 1997);
see alsoHERRICK K. LIDSTONE, JR., ISSUES IN PARTNER MIGRATION AND LAW FIRM DISSOLUTION 1-3,
http://www.cobar.org/repository/Inside_Bar/Tax/n@itpry%20partners-law%20firm%20dissolution(1).pdeprting
that Dickson, Carlson & Campillo dissolved in 1998theimer & Gray dissolved in 2003; Adorno & Yo&&P
dissolved in 2011); Erin Fuch$he Eight Most Crushing Law Firm Implosions in fdation's History BUSINESS
INSIDER (Jun. 24, 2012, 11:30 AM), http://www.businessilesicom/the-eight-most-spectacular-law-firm-collzps
in-history-2012-6(reporting thatFinley Kumble Wagner Heine Underberg Manley MyergébiCasey dissolved in
1988; Broback, Phleger & Harrison, LLP dissolve@@03; Coudert Brothers LLP dissolved in 2005; etethrmann
dissolved in 2008; Thelen LLP dissolved in 2008wy LLP dissolved in 2011; Dreier LLP dissolved2009;
Dewey Leboeuf dissolved in 2012); David LAtCloser Look at the Morgan-Bingham DeABOVE THE LAw (Nov.
18, 2014, 1:02PM), http://abovethelaw.com/2014/Xldser-look-at-the-morgan-bingham-deal/ (reportigrgan
Lewis acquisition of Bingham McCutchen in 2014);rDknox, Breaking: Issacson Rosenbaum Will Close at Month’s
End Law WEEK CoLo. (Jun. 11, 2011), http://www.lawweekonline.com/2@b/breaking-isaacson-rosenbaum-will-
close-at-months-end (reporting that Isaacson R@sentissolved in 2011); Gus Lubit) Huge Law Firm Collapses
of the DecadeBUSINESSINSIDER (Dec. 8, 2009, 7:30 AM), http://www.businessinsidem/decades-biggest-law-
firm-collapses-2009-127?0p=1 (reporting that ThadPwffitt & Wood LLP dissolved in 2008; Wolf Blockchorr &
Solis-Cohen LLP dissolved in 2009; Jenkins & Gilshdissolved in 2007); Richard Piersblarding & Shultz Law
Firm is Dissolving JOURNAL STAR (Mar. 12, 2015, 11:00 PM), http://journalstar.cboginess/local/harding-shultz-
law-firm-is-dissolving/article_b5f1e841-1d7e-5ad®b9285a6147c02.html (reporting Harding & Shultz i
dissolving), John DisneyMorris Schneider Wittstadt Files for BankruptcDAlLy REPORT (July 6, 2015),
http://www.dailyreportonline.com/id=1202731432082fivis-Schneider-Wittstadt-Files-for-Bankruptcy, ekt
George Clark, Thomas & Winters, Austin’'s Oldest Law Fir@loses AUSTIN AM.-STATESMAN (Apr. 11, 2011),
http://www.statesman.com/ news/news/local/clarkyias-winters-austins-oldest-law-firm-close/nRY 7w/ep@rting
that Clark, Thomas & Winters is dissolving).

Z 156 Cal.App.3d 171 (Cal. Ct. App. 1984).
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JEWEL V. BOXER AND ITSPROGENY

The Unfinished Business Doctrine is exemplified thg decision rendered idewel v.
Boxer, wherein the court considered the treatment ddrgicgency fee earned by one of two
successor firms on a case that had been initiatiél the predecessor firthRejecting a
formulaic division devised by the trial court, tbeurt of appeals focused upon the language of
the controlling partnership law—the attorneys hadwmitten partnership agreement addressing
the division of fees upon dissolution of the fiffacusing upon the applicable partnership law,
the court found that, (a) after dissolution, a fioontinues for the purpose of completing
partnership busineds,and (b) no partner is entitled to additional corgaion {.e.
compensation beyond the agreed sharing ratio uth@eoriginal partnership agreement) for
completing that partnership unfinished busin%%lying upon prior law includin&esnick v.
Kaplan,6 the Jewel court held that all income derived from cases pendvhen the firm
dissolved constitute firm assets that will be sHaamong the partners in accordance with their
existing agreement. In rendering this decisionX&eelcourt expressly addressed claims that
the rule it espoused interfered with a client’sititp select counsel. Initially, it observed that,

[E]ven though the client had the right to the at&ys of its choice, that right was
irrelevant to the rights and duties between then@arpartners with regard to income
from unfinished partnership business. ... [T]ightr of a client to the attorney of
one’s choice and the rights and duties as betweeimgrs with respect to income
from unfinished business are distinct and do ntetraf one another.

As for the claim that completing unfinished parstép business on these terms is
disadvantageous to the partners performing the vbatause they would receive “only a
portion of the income generated by such work,” teirt observed “this is all the former

partners would have received had the partnersr‘[ndilaxaolved.8 Further, the burden would be

shared by all former partners as to all unfinisbediness, so there is no particular burden
imposed on any particular partner or partners gcettclusion of others.

Until recently, most states that have consideredgbestion have followed the rule of

3 Id., superseded by statyt€AL. CORP. CODE § 16401 (West 2014). There are pre-existing casestihg an

outcome similar to that idewel v. BoxerSeg e.g, Rosenfeld v. Cohen, 146 Cal.App.3d 200 (Cal.Qv.A1083),
overruled on other grounds Mpplied Equip. Corp. v. Litton Saudi Arabia Lt@69 P.2d 454 (Cal. 1994); Frates v.
Nichols, 167 So.2d 77 (Fla. Dist. Ct. App. 1964).

* CAL. CoRP. CoDE § 15030 (repealed 1999) (verbatim adoption of P30 (1914)).

° CAL. CoRP. CODE § 15018(f) (repealed 1999) (verbatim adoption BALE 18(f) (1914)).)

6 156 Cal.App.3d at 177 (citing Resnick v. KaplaB4 A.2d 582 (Md. Ct. Spec. App. 1980Resnickinvolved
a dispute between two former partners to a disdolae firm, one partner arguing that fees collected work
completed during the wind-up period should havenhEsad to him alone. 434 A.2d at 585. The appeliatat upheld
the trial court’s determination that the collecteds were to be “allocated according to the peexgrst specified in the
[partnership] agreement for the distribution offfisoand losses.Id. at 587.

" 1d. at 177-78. It should be noted that while it mayehbeen that all of the unfinished business ofJéneel,
Boxer and Elkind firm was based upon contingeneydgangements, that is not stated in the opirdod,the court
did not base its determination on the contingeeeytfasis of the work.

8 1d. at 179.
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Jewel v. Boxet For example, Texas courts have also followed tlegority of states by
adhering to the explicit terms of the partnershijpeament when assessing ownership interests
and profit distribution upon dissolution of a lawni. In Kahn v. Seelythe court reviewed
appeals by two former law partners objecting tottie court’'s 60/40 division of the firm's
pre-dissolution profits and an award of post-digdoh services compensation in addition to
the partnership intere&t.

Seely had unilaterally acted to dissolve the pastmnp, after which Kahn argued that he
was entitled to fifty percent of the firm’'s profitether than forty percent, the percentage
explicitly granted to him in the partnership agrestt" The court relied upon prior Texas case
law, includingDunn v. Summervilltl:-2 and the 1914 Texas Uniform Partnership }fdbr the
basic principle that “partnership profits are skaegually ‘[u]lnless [the partners] otherwise
agree . .. ¥ The partnership agreement was found to unambidyiayrant Kahn a forty
percent interest in the profits of the firm, withetagreement further providing that if the
partnership terminated for any reason other thathder disability, Kahn would “receive a
percentage of the net fees and cases costs arsldgaal to the percentage of ownership that
he then possessejsf’."

The partnership agreement was not as explicit aghather a partner would be entitled to
compensation for post-dissolution services eithexddition to or instead of the partner’s share
in the partnership profits, and the appellate covas required to fill the gap with the “no-
compensation rule” of the Texas Uniform Partnershigt.'® The Texas “no-compensation
rule”*’ provided that “[n]o partner is entitled to remustgmn for acting in the partnership
business*® The appellate court rejected Kahn's argument I#nat partnerships are exempt
from the “no-compensation rule,” declining to fallcCofer v. Hearng® an earlier Texas case
holding to that effect. Instead, this appellatertgoined with California’sJewel v. Boxeto
follow the “majority rule” that every professiomdluding law partnerships, must be included

o SeeDouglas R. Richmondyligratory Law Partners and the Glue of Unfinishedsiess39 N.Ky. L. Rev.
359, n.120 (2012) (collecting caseSee alsoChristine Hurt, The Limited Liability Partnership in Bankruptcy
AMERICAN BUSINESS LAW JOURNAL (2016, forthcoming), BYU Law Research Paper No.-045
http://ssrn.com/abstract=2568461 (discussing therpiay of LLP status and partner limited liabiligrsus creditor
expectations of claim satisfaction in bankruptcy).

10" 980 s.W.2d 794 (Tex. App.—San Antonio 1998, pehied).

14, at 796-97.

669 S.W.2d 319 (Tex. 1984).

TeX. REV. CIv. STAT. ANN. art. 6132b, § 18 (West 1970) (expired 1999).

Kahn 980 S.W.2d at 797 (quotirigunn, 669 S.W.2d at 319).

Id.

Id. at 798.

TeEX. Bus. ORG. CODE § 152.203(c) (West 2006) (formerly found iBxT REv. Civ. STAT. ANN. art. 6132b,
818(1)(f), but modified to provide for reasonabdenpensation for post-dissolution services).

18 4. (“A partner is not entitled to receive compensatfor services performed for a partnership othent
reasonable compensation for services renderednding up the business of the partnership.”) Foecemt treatment
of the no-compensation rule under the Texas Busi@eganizations Code, see Johnson v. Graze Oue Catt, 2012
Tex. App. LEXIS 5790 (Tex. App.—Amarillo July 18022) (applying the no-compensation rule to charaxtea
$30,000 distribution to a former partner from parship proceeds as a payout of the agreed pereeotamrtnership
profits rather than as additional compensatiorpfaformance).

19 459 s.w.2d 877 (Tex. Civ. App.— Austin 1970, wefd n.r.e.).

12
13
14
15
16
17
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in the term “business” for the purposes of statengaship law?® The court ultimately held
that when dissolution of a partnership is causedvltgdrawal, Texas law “does not permit
compensation for post-dissolution services in wigdiup the partnership’s affairs,” and
reversed the trial court’s order for post-dissantcompensation of Seely and K.

While questions of unfinished business often asis€o pending contingency fee cases,
most courts that have considered the questioneflsass most commentators, have applied the
rule to contingency as well as hourly fees mattpending at the time of the firm’'s
dissolution®? Jewelhas as well been applied to firms of professiomaler than attorne?%
and, curiously, applied to firms organized as ssifenal service corporatioﬁ‘é]n fact, it is
fair to describe thelewelrule as the consensus for the next thirty yé%lr‘shat consensus
would be challenged and indeed broken in 2014.

THE CONSENSUSFAILS

Thelen LLP voted to dissolve in 2008 shortly afidopting a new partnership agreement
containing aJewel waiver, i.e,, an agreement that the firm would have no claimtioa

20
21
22

Kahn, 980 S.w.2d at 799.

Id.

SeeMichael D. DeBaecke and Victoria A. Guilfoyleaw Firm Dissolutions: When the Music Stops, Does
Anyone Need to Account for Any Unfinished Businels$TeL. L. Rev. 41, 47, n.38 (2013); Dev. Specialist, Inc. v.
Akin Gump Strauss Hauer & Feld LLP (In re Couderdd3, LLP), 480 B.R. 145, 163-64 (S.D.N.Y. 2012)lkecting
cases); In re Labrum & Doak, 227 B.R. 391, 410 @ak.D. Pa. 1998) (“[H]ourly-fees derived from Wein-
progress pending at the time of dissolution ararbfeproperty [of the firm].”); RBERT W. HILLMAN , LAW FIRM
BREAKUPS THE LAW AND ETHICS OF GRABBING AND LEAVING § 4.4.3 (1990); BBERTW. HILLMAN , HILLMAN ON
LAWYER MOBILITY : THE LAW AND ETHICS OFPARTNER WITHDRAWALS AND LAW FIRM BREAKUPS§ 4.6.1.2 (2nd Ed.
1998 & Supp. 2014 supp.) (“[T]here is no basis un@atnership law for treating a matter billed mteourly basis as
something other than the unfinished business afveplartnership.”) (italics deleted).

2 SeeDeBaecke & Guilfoylesupranote 22, at n.3.

2 Seee.g, Sullivan, Bodney & Hammond, Prof| Corp. v. Bagn 820 P.2d 1248 (Kan. Ct. App. 1991); Fox
v. Abrams, 210 Cal. Rptr. 260 (Cal. Ct. App. 2dtDiE985); Marr v. Langhoff, 589 A.2d 470 (Md. 199This
treatment is curious in that corporate law gengmédles not incorporate an analytic underpinningevie] namely the
no compensation rule of partnership law.FHox the Court wrote: “it is well-known that the pringapurpose of the
laws permitting professionals to incorporate wasltow them to take advantage of various tax bénefvailable to
corporate employers and employees.” 210 Cal. Rpt265. This discounting of incorporation ignorkes fact that it
could have been done to avoid implications and eguences of organization as a partnersBige alsoFrank
Easterbrook & Daniel R. FischeClose Corporations and Agency C@s83 SAN. L. Rev. 271, 298 (1986)
(“Proponents of the partnership analogy assume ghéicipants in closely held corporations are kieolgeable
enough to incorporate to obtain the benefits obfalile tax treatment or limited liability but igrmt of all other
differences between corporate and partnership Jaw.”

% SeeRichmond,supranote 9. This is not to suggest, however, thatrtie of Jewel v. Boxehad universal
acceptanceSee e.g, Mitchell v. Brewer, 2013 NCBC 14, 2013 WL 7653{@2.C. Super. Feb. 26, 2013) (in the
context of a law firm LLC declining to followewel v. Boxeand instead awarding former firm quantum meriincla
against ultimate proceeds of contingency fee ca$®Mitchell decision relied in part upon the decision rendémed
Lamb v. Wilson92 N.W. 167 (Neb. 1902). ThHeamb decision was relied upon as well @afer v. Hearng 459
S.w.2d 877 (Tex. Civ. App.—Austin 1970, writ reffdr.e). The court inKahn v. Seelyleclined to followCofer v.
Hearne instead deciding to adopt the “majority rul&&ahn, 980 S.W.2d at 796. Thi€ahn court did not expressly
overruleCofer, but in discussing it stated thadferis thus contrary to the express terms of the t&4fiex. Rev. Civ.
Stat. Ann. art. 6132b, 86(1)] and the majority rated is ‘plainly wrong,” as several courts haveeddt The court
referencedewel v. Boxeas one of the courts noting the error in@uerdecisionld. at 799.
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proceeds of any cases or matters ongoing at the d¢ihdissolution save collection of then
accrued but unpaid fees. Just less than a year Tételen entered chapter 7 bankruptcy.
Thelen’'s chapter 7 trustee sought to have Jhevel waiver set aside as a constructive
fraudulent transfer and to collect for the Thelestate the fees earned on the transferred
unfinished business. Seyfarth, one of the firmsvtoch Thelen attorneys had moved, was
successful in its argument to the trial court ttret Unfinished Business Doctrine does not
apply to hourly matter® The story was largely similar at Coudert Brothelc®. Its partners
agreed to dissolve in August 2005, and grantedettezutive committee the right to waive
partnership claims; although not express in thisigi@n, the granted waivers presumably
included claims on fees earned after separationttamsfer of cases and matters to different
firms. Coudert filed for bankruptcy in September080 Developmental Specialists, Inc.
(“DSI"), as administrator of Coudert’s estate, hybti suit against firms to which Coudert
attorneys moved, seeking the proceeds of the #mesf work. The defendants asserted that
the Jeweldoctrine does not apply to hourly (as contrastéti wontingent) fee arrangements;
the bankruptcy court did not accept that argumather, it held that théeweldoctrine did
apply, and that “the Client matters were Coudestetson the dissolution date. Because they
are Coudert assets, the former Coudert partnersldigated to account for any profits they
earned while winding the Client Matters up at tirens."*’

Seeking resolution of these determinations, the&@Circuit Court of Appeals certified
to the New York Court of Appeals the following gties:

Under New York law, is a client matter that is &illon an hourly basis the property
of a law firm, such that, upon dissolution and éhated bankruptcy proceedings, the
law firm is entitled to the profit earned on suchtters as the ‘unfinished business’ of
the firm?®

The New York Court of Appeals would hold in the atge, the proceeds of transferred
hourly matters are not assets of the prior firm axay not be claimed by the bankruptcy estate
in order to satisfy those creditor claiffisNot squarely addressirgwel’sreliance on UPA 8§
18(f) and 302 the ThelenCourt focused upon what is “property” of the parship, holding
that as a firm has no enforceable property intéreite matters entrusted to it by clients, there

Geron v. Robinson & Cole LLP, 476 B.R. 732, 742(83D.N.Y. 2012).

Dev. Specialists, Inc. v. Akin Gump StraussHaud¥eld LLP, 477 B.R. 318, 326 (S.D.N.Y. 2012).

In re Thelen, 20 N.E.3d 264, 268 (N.Y. 2014).

A similar determination that hourly matters ar¢ mofinished business was reached in Heller Ehrbhdhv.
Davis, Wright, Tremains, LLP, 527 B.R. 24, 26 (Barlk.D. Cal. June 11, 2014). The Unfinished Busin@sctrine,
as least as to contingency matters, had priordsetlilecisions been accepted in New Y8ee e.g, Shandell v. Katz,
629 N.Y.S.2d 437 (N.Y. App. Div. 1st Dept. 1995)cDbnald v. Fenzel, 650 N.Y.S.2d 9 (N.Y. App. Dist Dept.
1996). As to hourly fees the question was ofB=eSheresky v. Sheresky Aronson Mayefsky & Sloan, .2 Misc.
3d 1201(A), 950 N.Y.S.2d 611 (Table), (N.Y. Sup. Z311) (“This being said, the court is not inctirte recognize a
cause of action for unfinished business for hotef/cases which has, hitherto, not been recogtiyzee New York
courts.”)
30" see alsodoan C. RogersProfits From Finishing Bankrupt Firms’ Cases Belomy Law Firms That
Complete ThepB3 Law WEEK (BNA July 8, 2014) (“Hillman noted that whilBeronaddressed policy concerns and
the problems facing lawyers and firms, ‘it gave $kegute fairly short shrift.” The court did not ntien a couple of the
most pertinent statutory provisions in the parthigréaw, nor did it discuss the effect on creditdrs said.”).
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is no property right against which the firm may makclaim after dissolutiot. Furthermore,
the court held that the Unfinished Business Doetrias applied inJewe] “would have
numerous perverse effects,” including that, “[blypwaing former partners of a dissolved firm
to profit from work they do not perform, all at tiexpense of a former partner and his new
firm, the trustees’ approach creates an ‘unjustvailt . . . 32 Expanding on this point, the
court also wrote, “[A]ttorneys would simply find dlifficult to secure a position in a new law
firm because any profits from their work for exigticlients would be due their old law firms,
not their new employerss.a Ultimately, theThelendecision rests upon the impact ofewel
doctrine obligation among partners upon the peszkiability of clients to retain counsel of
their choosing’

ARE THELEN AND COUDERT BROTHERS ANOMALIES?

Going againsfThelenis a recent decision of the Colorado Supreme Cioukthich it
upheld theJewelrule in the context of a law firm organized as@afado LLC* LaFond &
Sweeney LLC was organized in 1995 and dissolve@0®8; at the time of its dissolution
several cases, most notably the Maxwell False Glaiat action undertaken on a contingency
basis, were pending. The Maxwell case went withdreFto his new firm. Sweeney and
LaFond were unable to come to agreement as toitimosh of any ultimate settlement in the
Maxwell case. The trial court issued a quantum m¢udgment in favor of the L&S firm in
the amount of up to $597,179.88 to then be dividgdally between LaFond and Sweeney.
Shortly after this decision was rendered Maxwedjis§ tam action generated a judgment of
some $23 million with additional attorney fees @ & million; the case ultimately settled for
some $26 million and $2.6 million in attorney feesth the contingency fee still in place; that
percentage is not recited in the decision). Maxveglpealed, and the Colorado Court of
Appeals held that the quantum meruit analysis efttial court was improper, and that all
proceeds of the contingency fee arrangement ware gdroperty to be divided in accordance
with LaFond and Sweeney’s agreed sharing ratio®0%6 each. This determination was
affirmed by the Colorado Supreme Court.

3 n re Thelen20 N.E.3d at 270-71 (“In short, no law firm hapraperty interest in future hourly legal fees

because they are ‘too contingent in nature andusgidee to create a present or future propertyr@se, given the
client's unfettered right to hire and fire couri3dljuoting Verizon New England, Inc. v. Transcomhianced Servs.,
Inc., 21 NY3d 66, 72 (N.Y. 2013)).

2 n re Thelen 20 N.E.3d at 273. As is discussed below, at leathhose states that have adopted RUPA, a
partner working to complete the prior firm’'s busieds entitled to reasonable compensation for dsm&ee infra
notes 48 through 53 and accompanying text. In thassdictions, this aspect of thEhelencourt’s reasoning is
inapplicable.

B ..

34 See alsd GEOFFREYC. HAZARD, JR., W. WILLIAM HODES & PETERR. JARVIS, THE LAW OF LAWYERING
(4th ed.) § 5.21 at 5-85:

[1]f a lawyer moved to a new firm but had to spensignificant amount of time finishing up old
firm work, the new firm would be placed in the umble position of paying for the lawyer's
portion of overhead, without being able to reabizesturn on it. This would make the new firm
less willing to welcome the new lawyer into its kanand that would have the cascading effect
of making it more difficult for clients of the olfirm to assure that their legal business was
being attended to by counsel knowledgeable abeir dlffairs.

3 LaFond v. Sweeney, 343 P.3d 939, 951 (Colo. 2015).
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The Colorado LLC Act requires each member to “raddrustee for it any property, profit
or benefit derived . . . in the winding up” of theC's business$® Unlike Colorado’s current
partnership act, an adoption with modification leé Revised Uniform Partnership Act which
affords a partner the right to compensation fowises rendered in completing business
pending at the time of the partnership’s dissohytihe Colorado LLC Act is silent as to such a
right of compensatiofy’

Substantively, the court first determined that aticmency fee case is firm property:

That a pending contingency fee case is busineasdifsolved LLC follows from the
fiduciary nature of the attorney-client relationshiVith respect to law firms, absent a
special agreement, the client employs the firm motda particular lawyer. During the
dissolution of a law firm, attorneys continue toeowlients ethical and legal duties
such as ensuring that the client’s matter is hahgteperly*®

Tellingly, and here significantly departing frometfithelendecision, the Colorado Supreme
Court found that, notwithstanding Maxwell’'s decisithat LaFond should handle the matter
after the dissolution:

Maxwell’s choice in this regard did not alter thentingent fee agreement that was in
existence at the time of L&S’s dissolution; nor didalter the rights and duties
LaFond and Sweeney owed to each other under thmindss arrangement. The
contingent fee agreement remained in place, andnhdfad a duty to carry forward
the representation undertaken by the LLC. Accollglirtpe Maxwell case constituted
business of the LLC for the purposes of determirniregrights and duties of LaFond
and Sweeney toward each anotfier.

In response to LaFond’s argument that this apptinabf the Unfinished Business
Doctrine interferes with the client’s right to caah, in that “an attorney would be unwilling to
represent the client unless the attorney is edtiiteadditional compensation for his worl”
the Colorado Supreme Court wrote the following:

We are unaware of any authority for the propositioat fiduciary duties attorneys
owe to their firms may be eschewed under the cistantes of a case like the one
before us. The division of the contingent fee betwkaFond and Sweeney does not
affect the amount of money Maxwell had to pay upoecessful resolution of his
case. Hypothetical harm, as opposed to actual barthe client’'s ability to choose
counsel in the case, is not a pertinent consideratihen determining the rights and

3 CoLo. REV. STAT. § 7-80-404(1)(a) (West 2015Accord REV. UNIF. P'SHIP ACT § 404(b)(L), 6 (pt. I)

U.L.A. 143 (2001); WiIF. P'SHIPACT § 21, 6 (pt. Il) U.L.A. 194 (2001).
37 seeCoLo. Rev. STAT. § 7-64-401(8) (West 2015);ER. UNIF. P’sHIP ACT § 401(h), 6 (pt. Il) U.L.A. 133

(2001).
38

39
40

LaFond 343 P.3d at 945.
LaFond 343 P.3d at 946 (footnote omitted).
LaFond 343 P.3d at 947.
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obligations of attorneys to their firmSee Jewel?03 Cal. Rptr. at 17 (“[T]he right of

a client to the attorney of one’s choice and tights and duties as between partners
with respect to income from unfinished businessdiséinct and do not offend one
another.”)*

Clearly In re ThelenandLaFondcannot be reconciletf. While at first blush it might be
said that one is a case about hourly fee arrangsnmeed the other contingency fees, that
differentiation does not stand up to scrutiny. Tetermination made ifhelenas to what is
firm property is applicable to both types of engagats. Likewise, theaFonddetermination
as to what constitutes ongoing business at the tifndissolution is equally applicable to
contingent and hourly arrangements.

IN FAVOR OF JEWEL AND THE UNFINISHED BUSINESS DOCTRINE

Setting aside for now those firms that utilizelewel waiver, a topic further discussed
below, clearly there is now a split as to the progefault rule. In California, New York, and
Colorado it is clear as to what is the default r@éviously the question remains open in the
vast majority of jurisdictions in this country amag well in different organizational forms—
how mightLaFondbe decided under Colorado’s enactment of RUPA ,hervd mightJewelbe
decided under California’s new LLC Act? While aghile space does not permit a complete
explication of the question, in our view thaFonddecision, it continuing the rule dewe| is
the better policy.

An important function of the Unfinished Business ddme is to police otherwise
opportunistic behavior by partners. If a partnenrmd expect to make more off a file by
working the case in the current firm than she wouttte she to dissolve the firm and leave
with the file, the incentive to depart is elimindteConsider firm ABC. During the
partnership’s term, B originates a particularlyratove contingent fee case. B is aware that if
the case is resolved while she is part of ABC et will realize 30% of the net recovery; A
and C will equally split the balance of 70% of tleeovery. Absent the Unfinished Business
Doctrine, B has a significant incentive to dissoM8C by withdrawing therefrom and (with
client consent) taking this case with her, all wéth eye to keeping for herself 100% of the
ultimate recovery offset only by ABC's claim in quam meruit”® Likewise, absent the

“1 1. Accord Ellerby v. Spiezer, 485 N.E.2d 413, 416 (lll. Afgpt. 1985) (“This right of the client is distinct

from and does not conflict with the rights and dsitof the partners between themselves either regppoofits from
unfinished partnership business because since,tbedee is paid to an attorney, it is if no comcer the client how
the fee is distributed among the attorney and aitprs.”).

42 With due respect, the statement by Anthony Davithé effect that th&helenandHeller Ehrmandecisions
“represent the death of the unfinished businessride¢’ overstated the situation unless his intamtivas to address
only the law within New YorkSeeJoan C. Roger®rofits From Finishing Bankrupt Firms’' Cases BelommgLaw
Firms That Complete Ther@3 Law WEEK (BNA July 8, 2014).

. Seee.g, Fracasse v. Brent, 494 P.2d 9, 13 (Cal. 197a2)k& v. Shapero, 203 S.W.3d 697, 699 (Ky. 2006).
See alsdROBERT L. RoOss| 1 ATTORNEYS FEES 8§ 3:12 (3d ed. 2014) (“It is now fair to say thlaé overwhelming
majority of jurisdictions hold that an attorney doy®d on a contingent fee contract who is dischéngithout fault
on his part before the happening of the contingesot entitled to recover on the contract, buy mecover merely
on a quantum meruit basis the reasonable valukeo$érvices rendered.”); George L. Bluomitation to quantum
meruit recovery, where attorney employed underiogent-fee contract is discharged without cagulB@A.L.R. 5th 1,
*3a (1998) (listing twenty-eight states and thetfis of Columbia as supporting the propositiondttan attorney
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Unfinished Business Doctrine, presuming they amilling to accept only a quantum meruit
recovery, A and C will have a claim for abusivemaration by B of ABC. One benefit of the
Jewelrule is that it preserves the agreement of thégsaand avoids separate challenges based
in bad-faith and breach of fiduciary duAﬁ/.

Another benefit of the Unfinished Business Doctriaghat it is consistent with default
partnership law. Partners are free to negotiatéferent rule. The fact that partners may not
want to “jinx” the deal by focusing upon dissolutivhen forming the partnership is of no
import.45 At a time when the partners are negotiating anylmer of items, some of which,
such as sharing ratios, are zero sum, they shoitikérenegotiate matters involving the
dissolution of the venture or accept the consecgent the law’s default ruld§ Absent such
private ordering, thdewelDoctrine carries forward for all partners what whs agreement
under which they have performed during the partnipis pendency. Not only is the partners’
inter-se agreement preserved, but time-consumisputis as to the treatment of income from
individual matters are avoidéd.

employed on a contingent-fee contract who was digghd without fault on his or her part is not éeditto recover the
full compensation on the contract, but is limitecatquantum meruit recovery.But see idat *4 (listing jurisdictions
whose laws support the proposition that “an attpremployed on a contingent-fee contract who washdisgged
without fault on his or her part is not limited & quantum meruit recovery but is entitled to recave full
compensation stipulated in the contract, on therthef either constructive performance or breactcarfitract”);
Howell v. Kelly, 534 S.W.2d 737, 739 (Tex. Civ. AppHouston [1st Dist.] 1976, no writ) (“[A]n attorpainder a
contingent fee contract is permitted to recoveth@ncontract in Texas"Bee alscAdam ShajnfeldA Critical Survey
of the Law, Ethics, and Ecomonics of Attorney Cumynt Fee Arrangement$4 N.Y.L. ScH.. L. Rev. 773
(2009/2010) (reviewing distinctions between thedaw the various jurisdictions that restrict at@yrcontingency
recovery to quantum meruit in circumstances oftdisge other than for cause).

a4 Seee.g, Page v. Page, 359 P.2d 41 (Cal. 1961); Leff v. &usE8 P.2d 740 (Cal. 1983); Rosenfeld, Meyer
& Susman v. Cohen, 146 Cal.App.3d 200 (Cal. Ct. .Ap@83),disapproved of byApplied Equip. Corp. v. Litton
Saudi Arabia Ltd., 869 P.2d 454 (Cal. 1994) (haidpartners’ withdrawal from partnership in orderuce a major
partnership client to their newly formed firm washad faith). Additional scrutiny of these probleimset forth in J.
Hart, Termination of the Fiduciary Duty of Business Agaes Not To Compete for the Firm's Customers and
Suppliers 14 DUKE L.J. 16 (1954); Thomas E. Rutledggare and Loyalty After the Dissociation From or §bkution
of an Unincorporated Entityin RESEARCH HANDBOOK ON PARTNERSHIPS LLCS AND ALTERNATIVE FORMS OF
BUSINESSORGANIZATIONS (Robert W. Hillman & Mark J. Loewenstein eds., 3P1

%5 See alsoMark H. Epstein & Brandon Wisoffwinding Up Dissolved Law Partnerships: The No-
Compensation Rule and Client Chqi@® GiLiF. L. REv. 1597, 1614 (1985) (“Of course, the partners aeeby
contract to provide for compensation in the evemdimg-up burdens fall inequitably. Neverthelesgcduse
partnerships are likely to be forged in an atmosplo&optimism and mutual respect, partners maypgs notions of
dissolution and conflict. Should the various parsneonsider the potential problems involved in aligsg, they may
choose not to raise the issue for fear of disrgptie harmony of the moment.”).

6 See alsoThomas E. RutledgeShareholders Are Not Fiduciaries—A Positive and itive Analysis of
Kentucky Law51 LouisviLLE L. Rev. 535, 559-60 (2012-13).

47 See alsoMark |. Weinstein,The Revised Uniform Partnership Act: An AnalysisltefImpact on the
Relationship of Law Firm Dissolution, ContingenteF€ases and the No Compensation R8&DuQ. L. Rev. 857,
867 (1995) (“A significant advantage of the No Camgation Rule is its practicality due to its mecbalrapplication.
In implementing the rule, courts need not examire dissolution process on an ad hoc basis to dieterthe fee
proportion owed to each partner. The automaticieafdn of the No Compensation Rule by courts @socourages
private dispute resolution. Abandoning the rulefamor of quantum meruit compensation would forcerto to
examine, weigh, and formulate various factors ttemeine the amount of compensation owed to fornsatners.
Courts would have to determine what percentagdeffée was accrued before and after dissolutianettpected
value of the case, and how much time the partrtealig spent working on the case.”) (footnote oedit
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An important change in the underlying law has be¢ka abandonment of the no
compensation rule of UPA § 18(f) and the adoptiba seasonable compensation rule as set
forth in RUPA § 401(hf® At first blush this differential between the patship acts could
indicate that partnerships governed by the newdamould not be subject to the ruleJawel
v. Boxer Almost certainty this overstates the case. Inagngrship governed by RUPA §
401(h), a partner completing partnership businesstitled to “reasonable compensation” for
completing partnership business as part of its imtpdip. Seldom if ever will “reasonable
compensation” equal all proceeds of that engagement

While there is to date a dearth of case law oninterpretation of RUPA § 401(h), one
paradigm would be to consider the claim as in theine of a quantum meruit action by the
partner against the firf. Once the value of the services rendered in coimnplethe
partnership business has been thereby determihednét proceeds would be firm assets
divided among all of the partners in accordancehwite sharing ratios set forth in the
partnership agreeme?ft.ln addition, the “reasonable compensation” prodifier in RUPA §
401(h) provides for disparate treatment among thaenprs who oversee and conclude the
firm's unfinished business. Partners who undertdke more onerous tasks will be
compensated for doing so while those who comple& léss strenuous tasks will receive
proportionally less compensation for the serviomsdered on the partnership’s beRaltn
consequence, RUPA’s adoption of a compensation, rile opposition to UPA’s no
compensation rule, only adds another step in tleegss but does not otherwise alter the
Unfinished Business Doctrine, even as it militateperceived negative consequence of the
prior law>?

8 SeeRev. UNIF. P'SHIPACT § 401(h), 6 (pt. I) U.L.A. 133 (2001) (“A partnir not entitled to remuneration

for services performed for the partnership, exéepteasonable compensation for services renderednding up the
business of the partnershipGompareUNIF. P'sHIP ACT § 18(f) (1914), 6 (pt. ) U.L.A. 101 (2001) (“Neartner is
entitled to remuneration for acting in the parth@rdusiness, except that a surviving partner t&led to reasonable
compensation for his services in winding up therngaship affairs.”).

49 RUPA has been adopted in thirty-six states, thariot of Columbia and the Virgin IslandSeeREv. UNIF.

P’SHIPACT, 6 (pt. I) U.L.A. (Supp. 2014) 1.
%0 The comments to RUPA provide no guidance as to thisv'reasonable compensation” is to be determined
Seealso Weinstein,supra note 47, at 859 (“[T]he drafters did not provide asticulate a standard, formula, or
methodology to be utilized by courts faced witlstisisue of requested compensation.”).
51

401(h)).
52

See alsdd. at 879-84 (setting forth a paradigm for determinaupquate compensation under RUPA §

See also idat 875 (“The phenomenon of “lock out” can be avdidy the RUPA Section 401(h). The
financial disincentive of completing a particuldient’s contingent fee case which requires a digprbionate amount
of time and effort, is eliminated by awarding comgation to an attorney who has excessive windingusgens.”).

3 See alsoJoan C. RogersProfits From Finishing Bankrupt Firms’ Cases Beloty Law Firms That
Complete ThemBloomberg BNA (July 16, 2014), http://www.bna.dpmofits-finishing-bankrupt-n17179892367/
(“Under RUPA, he explained, partners are entitleddasonable compensation for winding up a dissofiren’s
business; accordingly, former partners of a disblirm and their new firms would not be deprivefl ail
recompense for their work if the unfinished busindsctrine were applied. Because RUPA furnishesyaout from
the dilemma that lawyers and firms face in UPAestdty allowing firms to finish business but be cemgated, courts
applying RUPA may be more likely to accept the nmisfied business doctrine for hourly fee matters thianer
partners of dissolved firms take to other firmdjrhtan said.”).
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PROTECTION OF GENERAL CREDITORS

While the objective of the Unfinished Business Dinet is to recover to the partnership
the fruits of those projects in process at the tirhdissolution with the objective of sharing the
net proceeds among the partners in accordancethéih agreed sharing ratios, it must be
recognized that the rule first protects the righttgartnership creditor¥. As exemplified by
the Thelen and Coudert Brothers bankruptcy casésl-party creditors of the firms remain
unpaid; consequent to elections by the firms tditnéed liability partnerships the personal
assets of the partners are not available to sdtisfse creditor®’ If firm assets do not include
unfinished business, then the creditors are résttito collections on accounts receivable
outstanding as of the firm’s dissolution/bankruptitywill be common for those assets to be
insufficient to satisfy those creditor claiffswhile the shifting of risk to unsecured creditors
is the accepted and intended effect of affordingiress owners limited Iiabilit§7, firms
advertise their credit worthiness based on fadtoekiding their history of exploiting client
relationships and the income being currently derifrem them® Creditors may legitimately
assert that they extended credit against the firretognition of that income. One may
qguestion whether New York’s rejection of the Undiméd Business Doctrine works an unjust
hardship upon the creditors of those firms. Wikhders now insist upon a loan covenant
precluding the inclusion in the partnership agresimsf a Jewel waiver and require the
partnership agreement to define as partnership eptppthe proceeds realized upon all
engagements existing at the time the firm diss@ves

PROTECTION OF RETIRED PARTNERS

As a subset of creditors as discussed above, #nereetired partners who have claims on

4 Seee.g, RichmondMigratory Law Partnerssupranote 9, at 362 (“But dissolved law firms have dad,

and firms that either voluntarily or involuntarinter bankruptcy following dissolution create estadministered by
bankruptcy trustees who are charged with maximigiegvalue of the estate.'$ee alsdJNIF. P'SHIPACT § 38, 6 (pt.
II) U.L.A. 487 (2001); N.Y.P'sHIP AcT § 69.Accord TEX. Bus. ORG. CODE § 152.706(a); K. REV. STAT. ANN. §
362.1-807(1); Rv. UNIF. P’sHIPACT § 807(a), 6 (pt. I) U.L.A. 206 (2001)d. cmt. 2 (“Subsection (a) continues the
rule of UPA Section 38(d) that, in winding up thesimess, the partnership assets must first beeapfi discharge
partnership liabilities to creditors.”)

% seee.g, N.Y.P'SHIPACT § 121-1500; BL CODEANN. tit. 6, § 1550; Ex. BuS. ORG. CODE § 152-801(a).

%6 Another source of funds, depending upon state \eilvpbe the recovery of partner distributions madeen
the firm was insolventSee e.g, DEL. CODE ANN. tit. 6, § 15-309 (2000); K REV. STAT. ANN. § 362.1-932 (2013).
Neither New York nor Texas has an equivalent pioxis

57 See e.g, |. MAURICE WORMSER DISREGARD OF THECORPORATE FICTION AND ALLIED CORPORATION
PrOBLEMS 18 (Baker Voorhis & Co., 1927) (“The policy of olmw to-day sanctions incorporation with the
consequent immunity from individual liability. lblfows that no fraud is committed in incorporatiftg the precise
purpose of avoiding and escaping personal respitiysittndeed, that is exactly why most people imporate, and
those dealing with corporations know, or at least presumed to know, the law in this regard.”);pBEn M.
Bainbridge, Abolishing LLC Veil Piercing2005 U.ILL. L. ReEv. 77 (2005) (“It is generally accepted that limited
liability creates negative externalities. Limitedhblility allows equity holders to cause the firmegternalize part of
the risk and costs of doing business onto othestétaencies of the firm and, perhaps, even onteespat large.”).

%8 See e.g, Private Placement Memorandum from Dewey & LelhodP 18 (Martin 2010),
http://chapterllcases.com/2012/05/10/read-the{grptrcement-memorandum-for-dewey-leboeufs-125anill
senior-secured-notes/ (“Client relationships histdly have tended to be long-term due to the iptleclient
knowledge Dewey maintains to provide exceptionaise. The level of trust and familiarity fostereg the long-
standing relationships with Dewey'’s clients helmimiize the risk of losing clients to competitors.”)
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firm assets by reason of non-ERISA benefit plandclviprovide, inter alia, for certain
payments post-retirement, typically but not necelysased upon some function of the retired
partner’s income in the years preceding retiremabsent the Unfinished Business Doctrine
these obligations are, being charitable, at risk.

By way of example, in March 2015 the Lincoln, Netka firm of Harding Shultz
announced it was dissolvir?&.According to a press report, the dissolution af flim was
precipitated by two partner’'s retirements, whiclggered certain payment obligatio‘??s.
Reading between the lines, other attorneys hadteoeist in working to fund those obligations
and left, ultimately precipitating the firm’s derai¥

Moving from the particulars of the Harding Shulienf, partners who anticipate often
significant payments upon retirement may find thasenmitments to be illusory if the
Unfinished Business Daoctrine is not applied. Asswgrthe firm has elected a limited liability
structure®® the firm's assets will be those on hand as of dliig®n plus the accounts
receivable that are ultimately collected. Even aseg that the obligation to make the
retirement payments have a higher priority thareotiaims, it cannot be expected that those
accounts will satisfy the debts undertaken in pryears. Conversely, application of the
Unfinished Business Doctrine generates additionald$, through which the firm may
discharge those obligations.

THE COST & EFFECT OF A JEWEL WAIVER

As is often the rule in business organizationss tiuiestion can be avoided by careful
drafting of the organic document. Some firms wittliude aJewelwaiver® To include such a
provisions is their decision and one which shoutdtéken only after consideration of the
impact of that provision on firm unity and possilolegative consequences to those attorneys
who post-dissolution do not share in the fee geadran a case pending at the time of
dissolution. Imagine the firm of ABCD, which disgek while a significant fee matter
(whether it is contingent or not does not mattisrparty to a lease on which each of A, B, C
and D are personally responsible either by reas@aidner status or a personal guarantee. At
the time of dissolution the remaining obligation thre lease is $200,000. A month after
dissolution that fee comes in; by happy coincideihide $200,000. If the $200,000 goes to
successor firm CD, each of C and D has income witith to discharge their obligations
under the lease; neither A nor B is so benefiteghv@rsely, if the $200,000 is property of

9 seeRichard PiersolHarding and Shultz Law Firm is DissolvindOURNALSTAR.cOM (Mar. 12, 2015),

http://journalstar.com/business/local/harding-stHdiv-firm-is-dissolving/article_b5f1e841-1d7e-5auf51-
9285a6147c02.html.
0 seemartha Neil,Law firm is dissolving after nearly 60 years; serpartner points finger at retirement plan
ABA JOURNAL.CcOM (Mar. 13, 2015), http://www.abajournal.com/newséde/law_firm_is_dissolving_after
nearly_60_years_senior_partner_points_finger/?uampaign=weekly _email&utm_source=maestro&job_id=15D3
AX&utm_medium=email

b1 sSee alsaleff BlumenthalWolf Block work still unfinishedPHILADELPHIA BUSINESSJOURNAL (Mar. 22,
2010), http://www.bizjournals.com/philadelphia/$tsf2010/03/22/story2.html (“But the biggest issfecontention
could be retired partners who lost their pensiocabee of Wolf Block’s unfunded pension plan. That@ees must
stand in line with other creditors.”)

2 Harding Shultz was organized on a professiongamition.See alssupranote 24.

3 See alstHiLLMAN , supranote 22, § 4.6.1.1 (discussidgwelwaivers).
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ABCD, all of their obligations under the lease t&nextinguished.

In effect, aJewelwaiver may perversely weaken the bonds which (shdwld a firm
together by in effect encouraging each partner ¢o cbntinuously on the lookout for
opportunities to depart and thereby precipitatsaligion, taking engagements which look to
be promising when the firm’s claim under quantumruiteis low relative to the expected
payoff. In light of that eventuality it can be detened that alewelwaiver should be rejected
in the organic agreement.

THELEN AND COUDERT BROTHERS GO TOO FAR IN RELYING UPON
CLIENT CHOICE

The crux of theThelen and Coudert Brothersdecisions is that application of the
Unfinished Business Doctrine would limit client ¢t® by restricting the ability of attorneys to
move from dissolved firms to new firms. On closaralgsis the courts’ reasoning is
guestionable.

In the context of a firm dissolution any numbeifators may preclude a client following
one or more attorneys to a new firm. There may berdlict which precludes that engagement
from transitioning®® The new firm may have a fee structure that thentlfinds undesirable.
The client may have had an adverse relationship thiat new firm such that they are not
willing to transition their files to that firm. Fdhese and any number of other reasons a client
may either elect not to transfer an engagemenn tat@rney’s new firm or be precluded from
doing so. Simply put, a lawyer leaving one firmuigder no obligation to insure that his or her
new firm is acceptable to an existing client.

Second, as to the argument that clients may besecprent to the Unfinished Business
Doctrine, locked out of the counsel they desirés inly that, an argume?ﬁ.With a majority
of jurisdictions having to date followedewe] it would be expected that the cases and
commentary would recite incidents of lock-out. # at minimum curious that such a
calamitous outcome, one sufficient to justify thewNYork Court of Appeals setting aside the
text of the Uniform Partnership Act, cannot be shdw have ever occurred.

Third, theThelenCourt’s reasoning is that, inter-se, businessrnirgdion law be damned
if it might impact upon an attorney’s ability toloeate to a new firm after another’s
dissolution. In effect there is one body of law gming the inter-se rights of law firm partners
and another body of law governing the inter-se tsgh non-law partnerships. Except, of
course, there is not a separate organizational féwmlaw partnerships versus other
partnerships; UPA 8§ 18(f) and 30 are the law ofvN®@rk for all partnerships.

Fourth, the Court’s reasoning that the attorneytsrgion on client matters should not be
limited by financial obligations to former partnensd the old firm is not by its terms limited to

84 Model Rules of Profl Conduct R. 1.10 (2013) (Tdhegree to which the new firm may “Chinese wall” the

lateral attorney so as to avoid tainting the newm fivill be dependent upon the workings of the stateption of ABA
Rule 1.10 or a similar rule.).
% see alsdrichmond Migratory Law Partnerssupranote 9, at 418 (“Regarding the lock-out problemeré is

similarly no evidence that it exists.”)
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that factual situation. Rather, by placing the ri@s¢ of the client in a position superior to the
partner’s inter-se agreement, the client is affdrdbe right to dictate the partnership’s
disposition of the fees it pays. To that end, antlidesiring that they receive the particular
attention of a particular attorney could insisttttiee sharing ratio on those fees be altered in
that attorney’s favor. While it cannot be suggeshtet this is what th&helenCourt intended,
this outcome is the logical application of its waigg of interests between the firm and the
client.

Last, the question of a property interest in theifi a red herrin§® While neither the firm
nor an attorney thereat may not have an enforcqaiolgerty interest in the client’s file, the
firm does have an enforceable property intereshéproceeds of the attorney’'s work with
respect thereto. ThehelanCourt failed to recognize (or grant any credeigettis distinction.
Rather it conflated the absence of an enforceadidegssory interest in the file with the lack of
a possessory interest in the attorney fees gemien:r'merefromff7 In joining a firm and
undertaking work on a particular file, an attorremynmits that those proceeds in the form of
attorney fees will be remitted to the firm and slthamongst its partners in accordance with
the partnership agreement and, where the partpemstnieement is silent, the underlying
partnership law®

CONCLUSION

New York is the home dfleinhard v. Salmdii and its lofty direction that:

Joint adventurers, like copartners, owe to onetarptvhile the enterprise continues,
the duty of the finest loyalty. Many forms of comtliipermissible in a workaday

world for those acting at arm’s length, are fort@ddo those bound by fiduciary ties.
A trustee is held to something stricter than theatsoof the marketplace. Not honesty
alone, but the punctilio of an honor the most demsiis then the standard of

behavior’°

In re ThelenandIn re Coudert Brothergonstitute an abandonment of this standard, progidi
in effect that the “punctilio of an honor” does ragply where a third-party to the inter-partner
relationship might arguably be impacted therebythBa notwithstanding that the partnership
“continues” through dissolutioff, the New York Court of Appeals has decreed thatnpas
are free to seek to move existing engagements t firmms and uniquely capture for
themselves the benefits of work performed for thlént, including work that is but a
continuation of work pending at the time of theoprfirm’s dissolution. While those who

66
67

SeeRogers supranote 30.
See alsdDebra Cassens Weiskvo Duane Morris partners resign after malpractmét alleges their own
LLC collected feesABA JOURNAL (March 31, 2015, 8:14 AM). http://www.abajournahe/news/article/two__
duane_morris_partners_resign_after_malpracticeslleges_their_own_Il (reporting on alleged schembeneby
attorneys directed client to pay fees not to tha fiut to an LLC apparently owned by the two attys).

68 See also Ellerby v. Spiezdi85 N.E.2d at 41&upranote 41.
164 N.Y.S.2d 545 (N.Y. 1928).
Id. at 546 (N.Y. 1928).
SeeUNIF. P’sHIPACT § 30, 6 (pt. Il) U.L.A. 354 (2001); N.YP'sHIP ACT § 61; Tex. Bus. ORGS CODE §
152.701(1) (West 2012).
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would advance and benefit from a mercenary vievattdrneys (a too broadly held view in
society generally) may laud tfAghelenandCoudartdecisions, it in a sad departure in the law
for those who believe inter-partner obligationsdnanforceable meaning.



