
JOURNAL OF PASSTHROUGH ENTITIES 57

July–August 2011

Thomas E. Rutledge is a Member in the 
law fi rm of Stoll Keenon Ogden PLLC in 
Louisville, Kentucky.

State Law & State Taxation Corner
By Thomas E. Rutledge*

In Delectus Personae and Proxies

Proxies are a well-understood phenomenon in 
the law of corporations, a realm in which the 
right to participate in the venture’s manage-

ment, absent contrary private ordering, is freely 
transferable. Proxies are less well understood in the 
law of unincorporated business organizations, a 
realm in which as a default rule the right to participate 
in management is not exercisable to one not admitted 
to participation by the incumbent participants.

The (Sometimes) Acceptance 
of Proxies
By means of a proxy, a corporate shareholder del-
egates to an agent the capacity to, in the shareholder’s 
place, exercise the right to vote. In certain instances, 
the proxy holder is directed by the principal as to 
the manner in which the votes are to be cast, while 
in other instances the proxy holder has discretion 
as to how the shares will in a particular instance be 
voted. Corporate law has long recognized the exis-
tence of proxies, defi ning the required characteristics 
thereof in order for recognition by the corporation.1 
This broad acceptance of proxies needs, however, to 
be understood in context. Proxies are permitted for 
the shareholders; corporate directors, as a rule, may 
not vote by proxy.2 Some organizational forms, an 
example being cooperatives under the uniform act, 
preclude proxy voting by even the members.3 

In Delectus Personae 
The rule employed in most unincorporated business 
organizations is that the right to participate in the 
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management of the venture is not freely transfer-
able. Rather, while the right to participate in the 
economics of the venture may be freely conveyed, 
that conveyance does not vest in the transferee the 
right to participate in management.4 The case law is 
abundant to the effect that the transferee has no voice 
in the venture, including no right to inspect records, 
to be the benefi ciary of fi duciary duties or to have a 
voice in the amendment of the agreement governing 
the venture.5 After the assignment of a participant’s 
economic rights in the venture, the assignor is either 
automatically dissociated or is subject to dissociation 
by the remaining participants, thereby precluding 
or at least limiting the formation of a class of person 
participating in management without having an eco-
nomic interest in the venture.

At the same time, certain acts provide that the capac-
ity to participate in management may be delegated. 
For example, the Kentucky LLC Act provides:

Unless otherwise set forth in a written operating 
agreement, a member or manager of a limited liabil-
ity company has the power and authority to delegate 
to one (1) or more other persons the member’s or 
manager’s powers to manage or control the business 
and affairs of the limited liability company, including 
without limitation the power to delegate to agents 
and employees of a member, manager, or limited 
liability company or to delegate by an agreement to 
other persons. This delegation by a member or man-
ager of a limited liability company shall not cause 
the member or manager to cease to be a member 
or manager of the limited liability company.6 

The exact intent of this provision is unclear—it 
has no predecessor in the Prototype LLC Act,7 upon 
which the original Kentucky LLC Act is based,8 or 
the ULLCA. At fi rst blush, it would appear to allow 
a general delegation of the right to participate in the 
LLC’s management. This reading confl icts, however, 
with the in delectus personae provisions otherwise 
set forth in the LLC Act.9 At a minimum, there is 
ambiguity. Other statutes are more direct, expressly 
permitting proxy voting.10

Even as the separation of voting and economic 
benefi t may not be wealth maximizing,11 the negative 
effects are minimized by the proxies’ short-term nature 
and unilateral revocability by the principal.12 Problems 
arise, however, when the proxy is irrevocable, permit-
ting a potential separation of the interest of the owners 
and those of the potentially disloyal agent.

Proxies as an End-Around 
of In Delectus Personae?
In unincorporated organizations, the proxy repre-
sents a violation of in delectus personae, separating 
the right to participate in management from the 
determination that a particular person may be a 
member or partner enjoying the right to participate 
in management.13 Consider Bob, a member of XYZ, 
LLC. Under the applicable statute, he can convey to 
Scott his interest in XYZ, LLC, and Scott, as an as-
signee therein, will enjoy the economic fruits of the 
venture even as Bob continues to have the right as 
a member to participate in management.14 Bob now 
gives to Scott his proxy to exercise the voting rights 
that relate to the LLC interest that was conveyed. 
Assume that the proxy permits Scott to vote entirely 
as he sees fi t and has no liability to Bob as to how 
any vote is exercised. For all intents and purposes, 
Scott has stepped into Bob’s shoes vis-à-vis the LLC 
and is able to participate in its management notwith-
standing the rule of in delectus personae embodied 
in the LLC Act.

In the alternative, assume the same proxy from Bob 
to Scott, but without a conveyance of the underly-
ing interest. Scott has a naked right to participate in 
management. While consequent to the transfer of the 
economic interest in the venture, there is at least the 
possibility of dissociating Bob and thereby rendering 
the proxy a nullity (if Bob, as the principal, has no 
right to vote, Scott, his proxy, has no capacity to vote); 
the conveyance of a naked proxy gives rise to no such 
right unless so provided in the operating agreement. 
Scott may be acting on Bob’s behalf and pursuant to 
Bob’s instructions. Alternatively, Scott may be acting 
entirely in his own interests. Regardless, the rule that 
only members may participate in management has 
been violated.

But we are begging the question—in the context 
of an unincorporated business organization that 
utilizes the rule of in delectus personae, is the right 
to vote exercisable by proxy?As a general rule, one 
who may act as a principal may do so through an 
agent.15 However, if performance of an act is not 
delegable, performance through an agent does not 
constitute performance by the principal.16 As noted 
above, corporate directors are not permitted to vote 
by proxy, that being a rule of long acceptance.17 It 
needs to be recognized that permitting sharehold-
ers to vote by proxy is an innovation; at common 
law, even shareholders could not vote by proxy.18 Is 
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a member’s (or partner’s) right to participate in the 
venture’s management of such a nature that it is not 
delegable and may be exercised only by the member 
or partner? Although not addressed in comments to 
the Restatement (Third) of Agency and in the absence 
(so it would appear) of case authority on the point, 
the rule of nontransferability of the right to participate 
in management would indicate that it is.19 Ergo, ab-
sent the operating/partnership agreement permitting 
a proxy vote, members and partners should not be 
permitted to vote by proxy.

Statutes Permitting Delegation
Assuming a normative rule that members/partners 
may not vote (i.e., participate in management) 
through an agent, what is to be made of statutory pro-
visions that enable delegation.20 All else being equal, 
one could say that they permit unilateral delegation 
of the right to participate in the LLC’s/partnership’s 
management. Seldom are all things equal, and they 
certainly are not here. Both partnerships and LLCs 
impose limitations upon who may become a partner 
or member with the faculty to participate in manage-
ment21 and provide expressly that while the economic 
rights in the venture are 
transferable, the trans-
feree does not succeed to 
the right to participate in 
management.22 As such, 
the provisions need to be 
reconciled. While it may 
have been intended that 
provisions of this nature 
serve to enable a member 
or partner who is itself a 
business entity to act through its own agents,23 and 
while such a reading would be consistent with in 
delectus personae, the language is not so limited as 
to restrict the delegation to partners and members 
who can act only through agents.

Irrevcable Proxies
An irrevocable proxy, as to the rule of in delectus 
personae, is a different animal from a traditional 
revocable proxy.24

In the formula employed in the Restatement (Third) 
of Agency, an irrevocable proxy is “held for the 
benefi t for the holder or third person” and is given 
“to protect a legal or equitable title or to secure the 

performance of a duty.”25 An irrevocable proxy does 
not, as contrasted with a typical revocable proxy, 
create an agency relationship.26 The most important 
distinguishing factors, for purposes of this discussion, 
are that the irrevocable proxy does not exist for the 
benefi t of its creator, the holder thereof is not under 
the creator’s control and the holder does not owe 
fi duciary duties to the creator.27

In the context of an LLC or partnership, even where 
a revocable proxy is permitted, an irrevocable proxy 
needs to be understood as a unilateral divestiture of 
both the right to participate in management (even 
though that right is not typically alienable) and the 
economic interest in the venture. Consequently, 
depending upon the statutory formula in place, and 
assuming no contrary private ordering in the con-
trolling agreement, the partner or member giving an 
irrevocable proxy is either automatically or is subject 
to dissociation.28

So What to Do?
Starting from the easiest, practitioners and their cli-
ents need to fully appreciate the distinctions between 
a revocable and an irrevocable proxy. The latter is 

not simply the former on 
steroids, but rather a beast 
of a different nature. In the 
context of a partnership or 
LLC, an irrevocable proxy 
should be understood to 
be an alienation of the 
interest in the venture no 
different than an effort to 
unilaterally dispose of the 
interest in the partnership 

or LLC interest. Giving an irrevocable proxy affects 
the member’s/partner’s dissociation, either absolutely 
or conditionally based upon action by the other 
participants, from the venture, the member/partner 
who enjoyed the right to participate in management 
having now been removed from that position, the 
proxy holder has no right to do so. 29

Second, consideration needs to be given to state-
ments in partnerships and operating agreements 
stating that members and partners may vote by proxy. 
Are they, in the context of the venture, appropriate? In 
a widely held limited partnership, perhaps they are. 
Conversely, in a closely held venture, in which the 
controlling document at length limits transferability 
with the clear objective of precluding third party 

[T]he irrevocable proxy does not 
exist for the benefi t of its creator, 

the holder thereof is not under the 
creator’s control and the holder 
does not owe fi duciary duties to 

the creator.
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involvement in management, a provision permitting 
proxy voting is likely out of place.

Third, assuming that a proxy does confl ict with 
principles of in delectus personae, statutes should be 
clarifi ed by provisions to the effect that proxy voting 

is not permitted except as authorized by the govern-
ing partnership or operating agreement. At the same 
time, state statutes that appear to permit unrestricted 
delegation30 should be reviewed and clarifi ed to, as 
appropriate, restrict their application.
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