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Going to Delaware (?)

In Wayne’s World, while Wayne and Garth were 
able to work up signifi cant enthusiasm for Guess 
girl Claudia Schiffer, they were rather at a loss 

to be similarly enthused with respect to Delaware. 
Obviously, neither of them were attorneys. Today 
Delaware dominates1 the “marketplace” for the 
organization of business organizations, whether 
they be publicly or privately held.2 Now I put 
“marketplace” in quotations intentionally; whether 
there is an actual effi cient market in business orga-
nization law is open to signifi cant debate. In fact, 
most business entities are organized under the laws 
of their home jurisdiction. To the extent that there 
is an analysis of the merits (or not) of organizing a 
particular venture in another jurisdiction, that other 
jurisdiction is almost always Delaware. That con-
sideration of only Delaware all too often deprives 
the venture of the benefi ts of other well-written 
organizational laws, an example being those of 
Colorado. Furthermore, all too many attorneys are 
of the belief that Delaware law is necessarily bet-
ter without appreciating that Delaware is different; 
even when those differences are, to a greater or 
lesser degree, appreciated, different is all too often 
equated with better.

Now I do not mean to suggest that the Delaware 
business entity statutes and their supporting struc-
tures are not highly valuable and vitally important 
resources. They are; I regularly organize various 
businesses in Delaware. That is not to say, how-
ever, that Delaware’s statutes are necessarily better. 
Rather, they are different, and sometimes that differ-
ence is benefi cial. At other times those differences 
may be detrimental.
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Undoubtedly the various Delaware 
business entity statutes are the most 

intensively scrutinized statutes of 
this nature in the country.

Statutes

Undoubtedly the various Delaware business entity 
statutes are the most intensively scrutinized statutes 
of this nature in the country. Drafting committees 
focused upon the General Corporation Act, the vari-
ous unincorporated acts and the Statutory Trust Act 
meet regularly to consider developments in practice 
and judicial developments and from those fash-
ion proposed amendments for presentation to the 
Delaware legislature for enactment. It is practically 
guaranteed that, on an annual basis, there will be 
a statutory update to most if not each of these acts. 
This regularity of action engenders jealousy in many 
other jurisdictions. For example, I am familiar with a 
situation in my home jurisdiction of Kentucky where 
a particularly fl awed decision interpreting a stock 
restriction agreement was rendered in 1996;3 it was 
not until 2002 that a corrective amendment to our 
business corporation act could be put in place.4 But 
even as it is appreciated 
that the laws are continu-
ously reviewed, and from 
that review updates are 
suggested (and ultimately 
enacted), the question 
must be asked whether, 
in a particular factual 
situation, the proposed 
revision to the statute is benefi cial. Recall that out-
side the law of corporations, business organization 
statutes are essentially default form agreements for 
structuring a relationship. Modifi cations in the statute, 
as contrasted with the status quo ante, are typically 
zero sum; when the authority to act is allocated to a 
particular actor, the other participants in the venture 
lose the ability (absent contractual modifi cation) to 
object to that exercise of authority. Where you stand 
depends on where you sit, and if you sit with the 
minority/noncontrolling participants in a particular 
venture, a statutory modifi cation which “updates” 
the statute to afford greater discretion or authority 
to those in control of the venture is not a worthy 
change in the law, and you would likely wish, in 
that instance, that the statute had not been amended. 
At the same time, from the perspective of those in 
control, additional protections afforded the minority 
(e.g., increasing the circumstances in which dissenter 
rights may be exercised) may be viewed as unjust.

Again, it is important to differentiate different from 
better. For example, under the majority of the busi-

ness corporation laws in the United States, while a 
typical transaction may be approved by a majority of 
the shareholders at the annual or a special meeting of 
the shareholders, outside of a meeting, the sharehold-
ers may act only by a unanimous written consent.5 
As such, either all shareholders approve of an action 
or, in the alternative, it may be approved by a simple 
majority, but the detractors are given the opportunity 
at a meeting to voice their objections and attempt to 
sway votes to their side. Delaware follows a differ-
ent model, pursuant to which a proposed corporate 
action may be approved by written consent from 
a majority of the shareholders.6 Consequently, the 
opposing position is not afforded the opportunity to 
meet with the other shareholders in their attempt to 
sway votes. While these two models of corporate gov-
ernance are different, your view as to which is better 
is dependent as to whether you are (i) the majority 
and desire to act with the reduced transaction cost 
of no shareholder meeting and a minimum of input 

from the minority, or (ii) 
the minority participant 
desiring at least an op-
portunity to make known 
your viewpoint and argue 
in favor of it.

These differences ex-
tend beyond what might 
be characterized as “logis-

tics.” For example, under Delaware law, in the case 
of a confl ict transaction between the corporation and 
an affi liate of a director, it is the burden of the director 
to demonstrate the entire fairness of the transaction.7 
In contrast, under the law of Kentucky (as well as the 
law of many other states that use some form of the 
Model Business Corporation Act), it is the plaintiff’s 
burden to prove by clear and convincing evidence 
at a threshold of wanton or reckless misconduct that 
the transaction violated the directors’ fi duciary obli-
gations, i.e., that the transaction was not in the best 
interests of the corporation.8 

Other provisions of Delaware law are, well, let’s just 
say curious. By way of example, in 2010 the Dela-
ware legislature exempted partnership and operating 
agreements from the statute of frauds.9 Essentially, a 
person who it is asserted agreed orally to contribute 
real property to a partnership may be required to per-
form on that obligation, while one who it is asserted 
orally agreed to contribute to a venture that is not a 
partnership10 will not have that commitment enforced 
against him or her.11 In most states that is not the rule.12 
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This degree of focus permits 
greater time to study and consider 
the statute at issue and as well the 

time and opportunity to focus upon 
the many decisions rendered by 

the Delaware courts.

It was only in 2011 that the Delaware LLC Act 
expressly addressed the default threshold for amend-
ment of the operating agreement,13 with this provision 
effective for only those LLCs formed on or after Janu-
ary 1, 2012. In those LLCs, the default rule is that 
the amendment of the LLC agreement requires the 
approval of all of the members. Left unresolved is the 
default rule for amendment for LLCs formed prior to 
January 1, 2012.14 

Another curious provision is that under Delaware 
law it is possible for a partnership organized under 
its adoption of RUPA to elect not to be an entity.15 Of 
course, RUPA states that a partnership is an entity.16 
What then is the consequence when a RUPA partner-
ship is not an entity? In effect, Delaware, by statute, 
permits you to do something but says nothing about 
the effect of utilizing that capacity.

Last in this series is the fact that the Delaware LLC 
Act, until the effective date of a 2013 amendment is 
silent as to what are the 
default fi duciary duties in 
an LLC. While the statute 
is express that the LLC 
agreement may modify or 
even eliminate those du-
ties,17 it does not tell you 
what you are modifying 
and what you may elimi-
nate. A now infamous 
“debate” arose between 
the Delaware Chancery and Supreme Courts over 
whether these duties exist, and if so, what they are.18 
Most LLC acts avoid these issues by defi ning the 
default fi duciary obligations and providing guidance 
as to their modifi cation.19 To date in Delaware we 
have had only Chancery Court decisions holding 
that the “traditional fi duciary duties” exist in LLCs.20 
Now, under amendments proposed to the Delaware 
LLC Act, § 18-1104 would be amended (new text 
italicized) to provide as follows:

In any case not provided for in this chapter, the 
rules of law and equity, including the rules and 
laws of equity relating to fi duciary duties and the 
law merchant, shall govern.21

And that (assuming enactment of this amendment) 
is all you get; a confi rmation that the duties exist but 
without any explanation of what are those duties.

By organizing a venture in Delaware, you buy into this 
debate and the existing uncertainty, creating the need in 

the operating agreement to address the range of issues 
that arise in crafting fi duciary duty provisions.22

The Common Law 
in Parallel with Statutes
Another set of issues that also require consideration 
when organizing a venture in Delaware is the utili-
zation in business organization law of the common 
law. To give but one example, while most business 
corporation acts defi ne a standard of care appli-
cable to corporate directors,23 the fi duciary duty of 
care of a Delaware director is defi ned by common 
law. Practitioners who are typically accustomed to 
referring to a governing act for these matters will 
sometimes fail to address the common law aspects. 
Further, practitioners considering those common law 
implications in a state such as Delaware that issues a 
voluminous number of exacting opinions, opinions 

generated by both the 
Court of Chancery and the 
Supreme Court might fi nd 
the task rather daunting. 

In addition, counsel 
always needs to be aware 
that many of the organi-
zational acts themselves 
incorporate the general 
common law.24 This fact 
necessitates at least work-

ing knowledge of Delaware nonentity law. Further, 
in the unincorporated realm, where Delaware has 
strongly fi xed its position as a “freedom of contract” 
jurisdiction,25 it is necessary to know Delaware 
contract law when either crafting or interpreting 
a partnership/limited partnership/LLC agreement. 
Most attorneys would have some reluctance to draft 
a contract and in it, ab initio, provide that it is gov-
erned by the law of some state in which they are not 
resident and indeed are likely not even a member of 
the bar. Conversely, it is quite common for attorneys 
to draft contracts governed by Delaware law; those 
contracts are called partnership agreements, limited 
partnership agreements, LLC agreements and share-
holder agreements. But honestly, if you have written 
those agreements, did you fi rst research Delaware 
law on the minimum requirements for suffi cient 
consideration, on what penalty clauses will constitute 
an illegal forfeiture provision and the myriad other 
points of law that will impact on the enforcement of 
the agreement?
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Infrastructure
Attorneys
While we can debate the pros and cons of the various 
Delaware business entity acts and the philosophies 
that drive them, few if any can challenge the quality of 
the Delaware bar. Being focused upon Delaware’s pri-
mary industry, namely the rendering of legal services, 
typically to sophisticated clients, many members of 
the bar are able to devote themselves exclusively to 
what would be, in any other jurisdiction, an overly 
narrow focus. This degree of focus permits greater 
time to study and consider the statute at issue and 
as well the time and opportunity to focus upon the 
many decisions rendered by the Delaware courts.

The Court of Chancery 
and the Supreme Court
In any carefully undertaken calculus with respect to 
choosing the jurisdiction of business organization, 
the Court of Chancery and the Supreme Court of 
Delaware hold a preeminent place in recommend-
ing Delaware as the jurisdiction of organization.26 
The Delaware Chancery and Supreme Courts are 
more educated with respect to, and on an ongoing 
basis have a more nuanced understanding and ap-
preciation of, business law than any other courts 
in the country. While states such as Nevada have 
sought to duplicate Delaware by adopting, in toto, 
its statutes and case law, they cannot provide, on an 
ongoing basis in a particular case, a similar assur-
ance that the sitting judge will be an expert in these 
areas of law. 27 The Delaware judiciary provides an 
element vital to the depth and vibrancy of Delaware 
business organization law and one not restricted, as 
it is typically in other states, to what may be char-

acterized as marginal issues.28 Be aware, however, 
that irrespective of their mastery of business law, the 
Delaware judiciary is subject to the laws passed by 
the Delaware General Assembly. As such, when one 
fails to fully appreciate the Delaware substantive law 
under which a business organization is organized, 
that surprise is going to only be magnifi ed when the 
issue is brought before the Delaware courts. Further, 
as Delaware is a strong contractarian jurisdiction, it is 
vitally important that the organizational documents 
be carefully crafted. The caution and direction of 
then Vice Chancellor Strine in Willie Gary LLC v. 
James & Jackson LLC that:

With the contractual freedom granted by the 
[Delaware] LLC Act comes the duty to scrivin 
with precision.29

must be kept in mind.30

Nework Externalities
A network externality exists if a good or service is 
more valuable to a purchaser as more purchasers buy 
that same good or service. Network externalities will 
continue to drive business formations to Delaware 
where the courts will review and render decisions on 
the widest possible range of sophisticated questions. 
Unique among the states, network externalities drive 
business to Delaware because, well, everyone else 
does it, and it is therefore more valuable. Understand, 
however, that “it” is only more valuable because of 
network externalities if “it” had initial value. A poorly 
reasoned adoption of Delaware law for a particular 
venture does not benefi t from network externalities, 
and therein lies the caution against a knee-jerk reli-
ance on Delaware’s dominance in the fi eld.
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