
Stoll Keenon Ogden PLLC | Louisville |Lexington |Frankfort |Henderson |Morganfield | skofirm.com

It’s Settled – OTCs Are Not Subject to the Transient
Room License Tax Imposed by Kentucky Localities

Stephen A. Sherman

Online travel companies (“OTCs”) have had great success in Kentucky having won in the
Sixth Circuit Court of Appeals and in the Kentucky Court of Appeals. In Louisville/Jefferson
County Metro Government v. Hotels.com, LP, et al., 590 F.3d 381 (6th Cir. 2009) (the “Federal
Case”) and City of Bowling Green v. Hotels.com, LP, et al., 2011 WL 1600505 (Ky. App. 2011)
(the “State Case”), three Kentucky localities attempted to impose the Kentucky local transient
room license tax (the “tax”) upon the OTCs. In both cases, the courts held that pursuant to
Kentucky’s existing statute OTCs are not subject to the tax.

The Tax. Counties and cities are authorized to impose the tax pursuant to KRS
91A.390(1) on “the rent for every occupancy of a suite, room, or rooms, charged by all persons,
companies, corporations, or other like or similar persons, groups, or organizations doing business
as motor courts, motels, hotels, inns, or like or similar accommodations businesses.” The money
collected from the tax is used to fund convention and tourism commissions. Numerous local
governments, including the Louisville/Jefferson County Metro Government, the Lexington-
Fayette Urban County Government and the City of Bowling Green, impose the tax.

The OTC Business. OTCs contract with hotels for rooms at a discounted wholesale
price. The OTCs generate profits by selling the rooms to consumers at a retail price. The OTCs
collect tax on the retail price at the time of sale. The OTCs remit tax to the hotels based on the
wholesale price.

The Lawsuits. The Louisville/Jefferson County Metro Government and the Lexington-
Fayette Urban County Government brought suit in federal district court. The City of Bowling
Green brought suit in Kentucky circuit court. The local governments contended that the practice
of the OTCs deprived them of the tax dollars associated with the difference between the retail
and wholesale prices. In both cases, the lower courts ruled that the OTCs were not subject to the
tax. The local governments appealed, but the Sixth Circuit Court of Appeals and the Kentucky
Court of Appeals upheld the decisions of the lower courts.

The Federal Case. The Federal district court held that the OTCs did not fit within the
statutory list of taxable entities and granted the OTCs’ motion to dismiss. The statute imposes
the tax on “motor courts, motels, hotels, inns, or like or similar accommodations businesses.”
(Emphasis added.) The district court found that the OTCs were not “like or similar
accommodations businesses” because they did not own or physically control the rooms offered
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for rent. Louisville/Jefferson County Metro Government v. Hotels.com, LP, et al., 2008 WL
4500050 (W.D.Ky. 2008).

The Louisville/Jefferson County Metro Government and the Lexington-Fayette Urban
County Government appealed the ruling to the Sixth Circuit Court of Appeals. In determining
whether the OTCs were subject to the tax, the Court utilized Kentucky rules of statutory
construction after finding that the imposition statute (and related ordinances) was ambiguous.
The Court affirmed the lower court’s use of the principle of ejusdem generis. The district court
found that the term “like or similar accommodations businesses” is restricted to businesses
sharing similar characteristics to the four types of businesses listed in the statute; i.e., businesses
that have ownership or physical control of the rented rooms. Also, the Court found particularly
helpful the case of Lexington Relocation Services, Inc. v. Lexington-Fayette Urban County
Government, 2004 WL 1418184 (Ky. App. June 25, 2004). Lexington Relocation Services
(“LRS”) rented fully furnished apartment units to corporate employees who relocated to
Lexington. The Kentucky Court of Appeals held that LRS was subject to the tax because it
rented short-term accommodations and held itself out as an accommodations business. The Sixth
Circuit noted that, unlike LRS, the OTCs did not supply or provide rooms and took no part in
making the rooms physically available.

The taxing authorities argued that such a limitation led to an absurd result because a
county would receive less tax revenue if individuals booked a hotel room through the OTCs
rather than through the hotel itself. The Court rejected the absurdity argument stating that such a
loophole is best left to the General Assembly to patch.

In its final analysis, the Court bolstered its holding with the cardinal rule that any
ambiguity in a taxing statute must be resolved in favor of the taxpayer. Because the Court found
the interpretation of the statute by the counties doubtful, the ambiguity was resolved in favor of
the OTCs, and the Court ruled that the OTCs were not subject to the tax.

The State Case. Just as in the Federal Case, the lower court granted to OTCs’ motion to
dismiss holding that the services provided by OTCs were not anticipated by the statute (and
related ordinances). The City of Bowling Green appealed to the Kentucky Court of Appeals, and
argued that the phrase “like or similar accommodations business” should not be restricted to
brick and mortar businesses.

The Kentucky Court of Appeals relied heavily on the ruling in the Federal Case and
reached the same conclusion, i.e., that the OTCs were not subject to the tax. The Court premised
its decision on two factors: (1) the businesses specifically listed in the statute were limited to
physical establishments thus, the OTCs fell outside the terms of the statute; and (2) the purpose
of the tax was to promote tourism and the OTCs did not benefit specifically from the increased
tourism in the way hotels, motels and similar businesses did.

Finally, the Court addressed the City of Bowling Green’s claims of unjust enrichment,
conversion, and constructive trust arising from the OTCs’ collection of the tax on the OTCs’
retail price, and remittance of the tax only on the wholesale price. The Court dismissed this
claim stating that the consumers were the ones with standing to challenge the OTC’s.


