Part 1

Kentucky’s New Partnership and Limited Partnership Acts

An Introduction
By Dean Allan W. Vestal & Thomas E. Rutledge

The 2006 Kentucky General Assembly adopted new partnership and limited partnership acts. These new acts, each based upon a
uniform act, significantly modernize their respective area of law as contrasted with the prior law. In Part 1 of this two-part article,
the Kentucky Revised Uniform Partnership Act is discussed. Part 2 of the article, addressing the new Kentucky Uniform Limited
Partnership Act, will appear in the next issue of the Bench & Bar. The article in its entirety s available on the Kentucky Bar Asso-

ciation’s website at www.kybar.org.

The following Frequently Asked Questions (FAQs) are not intended to be a complete exegesis of the new laws, Rather, they
serve to address what are likely to be first questions that will occur to the practitioner upon the first reading of the statutes.

The Kentucky Revised Uniform Partnership Act Frequently Asked Questions (FAQ)

Q. Upon what is the former part-
nership law based?

A. Kentucky’s former general pariner-
ship law (set forth in KRS ch. 362 at §§
362.150 through 362 .360) was based on
the Uniform Partnership Act (1914)
{*UPA™), and was adopted by Kentucky
in 1934 (“"KyUPA™). But for amend-
ments made in 1994 to address the elec-
tion of a general partnership to be a limit-
ed liability partnership (KRS §§ 362.555
through 362.605), KyUPA was minimally
revised since its adoption.

Q. Why is the New Uniform Act
cailed “RUPA™?

A. The technically correct name for the
new uniform act is the “Uniform Partner-
ship Act (1997).” Through most of its
drafting and consideration by the National
Conference of Commissions of Uniform
State Laws (“NCCUSL™, it was referred
10 as the Revised Uniform Partnership

Act. In 1994, the “Revised” was dropped.

Nonetheless, “RUPA™ has become firmly
fixed as the colloquial name of the act,
and “RUPA” is in fact used in NCCUSL’s
prefatory note to the act, The official
name of the Kentucky adoption is the
“Kentucky Revised Uniform Partnership
Act (2006)”.! This distinguishes it from
the official name of KyUPA, being the
“Uniform Partnership Act.”?
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Q. How was RUPA drafted,
and by whom?

A.. RUPA was a project of NCCUSL,
undertaken in response to a call for a
revision of UPA set forth in Should the
Uniform Partnership Act Be Revised?, a
1986 report of the UPA Revision Sub-
committee of the Committee on Partner-
ships and Unincorporated Business Orga-
nizations of the American Bar Associa-
tion.> Members of the American Bar
Association Committee on Partnerships
and Unincorporated Business Organiza-
tions reviewed and advised on the draft
act throughout its development.

After a number of drafts, the Uniform
Partnership Act (1994) was finalized and
approved that year by both NCCUSL and
the ABA. However, shortly thereafter,
the decision was made to reopen the act
to address limited liability partnerships.
With the LLP amendments,* the Uniform
Partnership Act (1997) was completed.”

NCCUSL maintains a website at
hap://www.nccusl org from which all of
the uniform acts can be accessed and
downloaded. The copy of RUPA avail-
able at the NCCUSL website also con-
tains the prefatory note and the reporter’s
conunents.

A listing of other states that have
adopted RUPA also can be found on the
NCCUSL website.

Q « What was the effective date of
the new partnership law, and what is
its effect on partnerships formed
before then?

A. The effective date of KyRUPA was
July 12,2006. As of thar date, all newly-
formed partnerships are formed under and
governed by KyRUPA ® KyRUPA will
not govern partnerships formed prior to
July 12, 2006 unless the partnership makes
an affirmative election to be so governed.
The election by a KyUPA partnership
to be governed by KyRUPA will be by a
vote of the parmers sufficient to amend
the current parmership agreement® Filing
a statement of partnership authority or a
statement of qualification is an affirmative
election to be governed by KyRUPA ?

Q. Must partnerships file
organizational documents with
the Secretary of State?

A. RUPA does not mandate any filings
for partnerships. However, a partnership
cannot elect limited liability partnership
(“LLP") status without a filing with the
Secretary of State. Certain “statements”
may be filed on a voluntary basis,




Q. What is the relationship of a
LLP to a general partnership?

A. Every LLP is a general partmership,
and is the same partnership both before
and after the election to be an LLP.¥

Q. What are the statements
that a partnership may file with
the Secretary of State?

A. RUPA provides for various volun-
tary filings to facilitate notice of authority
to act on behalf of a partnership as well
as record certain transactions. Those fil-
ings, the relevant KyRUPA sections, and
the purpose of each filing are as follows:

Q « Is a partnership required to have
a registered office and agent for service
of process?

A.a general partnership that has filed a
statement of qualification (thereby electing
to be an LLP) must maintain a registered
office and agent for service of process.!?
A foreign LLP that has qualified to trans-
act business is likewise required to main-
tain a registered office and agent.!? Pant-
nerships that have not elected to be an
LLP do not have a registered office/agent.

Q » What is the hierarchy
of the statements?

KRS §

Statement of 362.1- Purpose

Filed to record existence of parmership,
Partnership Authority 303 identify partners and state which parters

have authority to rransfer partnership

real property

Filed to deny one is a partner or
Denial 304 | another fact in a statement of

partnership authority

Filed to record the dissociation
Dissociation 704 | of a partner

Filed to record that a partnership has
Dissolution 805 | dissolved and is winding up its business
Merger 907 Filed to record a merger

Qualification of a partnership as a limit-
Qualification 1001 | ed liability partnership

P Amendment of the registration as a

Amendment to Qualification 1001 | limited liability partnership

Quatification of a foreign limited
Foreign Qualification 1107 | liability partnership to transact business

~ |in Kentucky

Forms are qvailable from the Secretary of State’s office. KyRUPA does not manpdate
the use of certain forms. However, the Secrerary of State has the discrerion 1o make the

use of certain forms mandatory!!

A. There is no hierarchy of the state-
ments in the manner of corporate/LLC
filings, which begin with the articles and
subsequent filings modify that initia] fi-
ing. Rather, RUPA statements should be
thought of as similar to filings under the
Uniform Comumercial Code. The RUPA
statements regimen is voluntary, and
while the various statements are effective
for their respective purposes, it is possible
for transactionsfevents to take place with-
out any statement having been filed.

Q. Must statements be filed with the
county clerk?

A. There is no requirement that state-
ments be filed with the county clerk. How-
ever, such filings are permitted, and a state-
ment of partnership authority will not, with
respect to real estate transfers, have its full
effect without a county level filing '

Q « Must partnerships file an
anrual report?

A. General partnerships that file a state-
ment of qualification {thereby electing to
be an LLP) are required to file an annual
report.”® Foreign LLPs that file a state-
ment of foreign qualification also are
required to file an annual report.)¢ If a
general partnership has not made one of
these filings, it is not required to file an
annual report,

Q « What is the consequence of
not filing an annuval report?

A A domestic LLP that fails to file an
annual report will have its statement of
qualification administratively dissolved.”
The administrative dissolution of the
statement of qualification may be cured,
and the cure relates back to the date of
dissolution.® A foreign LLP that fails to
file its annual report will have its state-
ment of foreign qualification revoked
The revocation of a statement of foreign
qualification cannot be cured - a new
statement must be filed.

Q. Who is an agent of the
partnership and the partners, and
who can sign sfalements on behaif of
the partnership?
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A. Each partner is an agent for the part-
nership in its ordinary course of
business*® As KyRUPA adopts an entity
treatment for partnerships,”! partners are
not agents for other partners, Statements
filed on behalf of the partnership must be
signed by two partners, while statements
filed on behalf of a partner need be
signed only by that partner.?*

Q « Has the rule of partner
liability been altered?

A. Assuming the partnership has not
filed a statement of qualification and
elected to be an LLP, partners are jointly
and severally liable for the debis and
obligations of the partmership.?* The rule
that a person admitted to a previously
existing partnership is not personally
Hable for pre-admission partnership obli-
gations is preserved

Q « What changes have been made to
the limited liability partnership (LLP)?

A. Under the 1994 amendments to
KyUPA, LLPs were authorized, and gen-
eral partners are afforded a “partial
shield” from personal liability. That par-
tial shield protects a partner from person-
al liability from claims involving negli-
gence, malpractice, wrongful acts or mis-
conduct, but not from contract-based
claims.® Under KyRUPA, general part-
ners in an LLP are afforded a complete
shield from liability - the protection is not
dependent upon whether the ¢laim arises
in tort or in contract2® Of course, this
liability protection relates only to vicari-
ous liability as a partner, and does not
protect a partner from personal Hability
for their own actions 2

Note that the broader lability protec-
tion afforded a KyRUPA LLP is available
1o partnerships formed prior 10 July 12,
2006 only after the partnership elects to
be governed by KyRUPA, The LLP
electing to be governed by KyRUPA
neads to notify its existing customers and
creditors of that election in order to have
the immediate benefit of the broader ha-
bility shield.?®

Q. How has KyRUPA impacted part-
nership names?
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A. The name of a partnership filing a
Statement of Qualification or of Foreign
Qualification must be distinguishable ®
Distinguishability is not a prerequisite o
filing other statements. The statute sets
forth certain terms that may not be used
in the name of a general partiership, as
well as the required endings for a domes-
tic or foreign LLP3®

Q « May partnerships merge
under KyRUPA?

A. Partnerships mergers are expressly
provided for under KyRUPA !

Q « May partnerships convert
under RUPA?

A. KyRUPA permits a partnership to
convert into a limited partnership.”> The
existing mechanism for the conversion of
a general partnership into an LLC
remains in place >

Q. Does KyRUPA define fiduciary
duties among the partners?

A. In this area KyRUPA is not uniform
to RUPA > adopts a non-exclusive statu-
tory description of the fiduciary obliga-
tions of the partners,* and also addresses
non-fiduciary obligations such as good
faith and fair dealing. The KyRUPA for-
mula for the duty of care is non-uniform
and is unique 10 Kentucky.’® These pro-
visions are complex and go to the core of
the partnership and the relations among
the partners, and as such must be careful-
ly studied by all practitioners who would
counsel clients as to the formation, opera-
tion, and/or dissolution of partnerships.

Q. Is a KyRUPA partnership treated
as an aggregate or an entity?

A. KyRUPA adopts an entity. as con-
trasted with an aggregate, treatment for
all partnerships.*

Q « What freedom exists to customize
the relationship amongst the partners
in the partnership agreement?

A « RyRUPA sets forth comprehensive
default rules that subject to certain safe-
guards and limitations™ may be modified

by the partners*® This is a marked clari-
fication as contrasted with the prior law#0

Q « May a foreign partnership qualify
to transact business in Kentucky?

A- A foreign partiiership that is an LLP
in its jurisdiction of organization may
qualify o transact business in Kentucky
by filing a statement of foreign qualifica-
tion.*! A foreign partnership that is not an
LLP is not required to qualify to transact
business, and there is no mechanism for it
to do so.

Q » How are filing procedures with
the Secretary of State addressed?

A. Filing procedures with the Secretary
of State are based upon practices already
in place with respect {o corporations and
limited Hability companies. For example,
the provisions addressing requiremnents
for documents to be filed,* effective time
and date,* and appeat of a refusal to
file* are all closely patterned on the cor-
responding provisions under the Business
Corporation and Limited Liability Com-
pany Acts.

Q » Has the assumed name statute
been revised fo address KyRUPA?

A. The assumed name statute®” has

been revised® to:

(i.} provide that the “real name” of a
partmership that is not an LELP and
that has filed a statement of partner-
ship authority is the name set forth
on that statement:¥

(ii.} clarify that if a partnership is not an
LLP and has not filed a statement of
partnership authority, its “real name”
fs a name that includes the name of
cach of the general partners;™ and

{iti.) provide that the “real name” of an
LLP is the name set forth on its
statement of qualification or the LLP
registration filed under KRS §
362.555.%

Q « Must a partmership identify
all of its partners it adopting an
assumed name?

A « Under current law, a partnership, as
such, is not obligated to make a public fi-
ing identifving all of the partners. How-
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ever, if the partnership is to do business
under an assumed name, it must name all
of the parters in the application for cer-
tificate of assumed name.® Under
KyRUPA and the revised assumed name
statute, the same rule will apply unless the
partnership files a statement of partnership
authority or a statement of qualification.
If the partnership files either of those
statements, the name on the statement
becomes the “real name™ of the partner-
ship for assumed name purposes.”’ M

Part I of this article will appear in the
March 2007 issue of Bench & Bar.
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