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INTRODUCTION

The law of partnerships has in recent years gone through a remarkable
metamorphosis as a majority of the states have adopted the Uniform Partner-
ship Act (RUPA) (most typically the 1997 version),’ repealed their prior adop-
tions of the Uniform Partnership Act (1914) (UPA),” and required that existing
partnerships become subject to the new statutory scheme. The same process is
beginning anew as states consider and adopt the Uniform Limited Partnership
Act (2001) (ULPA)," typically with the requirement, again, that existing limited
partnerships become subject to the new statute,” and repealing the old limited

" Member, Stoli Keenon Ogden PLLC (Louisville, Kentucky); Adjunct Professor of Law,
University of Kentucky College of Law (Lexingion, Kentucky). My thanks 10 Father Reginald
Whitt, O.P. and Robert R. Keatinge for their patience over the years in teaching me legal ethics.
That said, any errors herein are those of the authors.

** Associate, Sutherland Asbill & Brennan LLP (Washington, D.C. and New York, N.Y.).
Thanks to Tom for his support, patience, and encouragement.

! See UNIF. P'SHIPACT, 6 pt. TUL.A 1 (1997). A note on the acronym "RUPA" and refer-
ences to the “Revised” Uniform Partnership Act is in order. The correct name of the act is the
“Uniform Partnership Act (1997). Through much of its consideration by the National Confer-
ence of Commissioners of Uniform State Laws (NCCUSL), it was referred to as the Revised
Uniform Partnership At In 1994, the “Revised” was dropped. Nevertheless, “Revised” and
“RUPA" have become firmly fixed as the name of the act, and “RUPA" is used in NCCUSL's
Prefatory Note to the Act,

2 Untr. P'sHIP ACT, 6 pt. T ULLLA. 373 (1914),

} See UniF. P'SHIP ACT § 1206(53, 6 pt. 1 G.L.A. 267 {1997) {providing that, at a date cer-
tain, partnerships in existence prior to the adoption of RUPA will become subject to RUPA}.

*Untr. LD, P'stir Ace, 6A UL.A. 1 (2001). As of this writing, the Uniform Limited Part-
nership Act (2001} has been adopted in Arkansas, Califomia, Florida, Idaho, Hlinois, lowa,
Kentucky, Maine, Minnesota, New Mexico, and North Dakota. See infra note 23,

3 See id. § 1206(b), 6A U.L.A. 120 (providing that, as of a date centain, limited partner-
ships in existence prior to the adoption of ULPA are subject 10 ULPA).
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partnership act.® Similar issues have arisen as, for example, states have adopted
new limited liability company’ and business corporation acts.® As these new
statutes have come into effect, attorneys have attended seminars, read articles,
and bought new treatises, all in an effort to master (or at minimum attain some
level of familiarity with) the new laws. With that newly acquired knowledge,
many attorneys have no doubt made the following phone cali:

Our state legislature has just changed the {limited] partnership law, and we
ought to sit down soon to review your parnership agreement and see what
needs to be changed.

This seems to be just what Martha, our intrepid attorney, should be doing:
staying abreast of changes in the law, keeping her clients informed of changes
in the law,” and taking steps to represent her clients in that new legal environ-
ment—which, if Martha is not careful, will be exactly the good deed that is go-
ing to be (or might be) punished.

The problem, or at least one possible problem, is that our diligent legal
counsel has forgotten half of the calculus which she needs to complete. She
knows that she needs to be able 1o explain the altered laws to her clients, but
what she has forgotten is that she must carefully determine who exactly is her
client. The failure to properly make that determination could subject her to
both bar sanction and a charge of malpractice.

b Seeid § 1205, 6A UL A 120 (providing that, as of a date certain, the state's predecessor
limited paninership act is repealed).

? For example, South Carolina adopied the Uniform Limited Liability Company Act
(ULLCA)Y in 1996 with an initial effective date of June 1, 1996 and providing that effective
January 1, 2001, South Carolina ULLCA will govern LLCs formed prior to June 1, 1996. 8.C,
CODE ANN. § 33-44-1206(b) {1996).

¥ For example, effective January 1, 1989, Kentucky adopted a new business corporation act
that was applied 1o all corporations in existence at that effective date. See Kv. REV.STAT, Anm,
§ 271B.17-050(1} (West 2006).

? For purposes of this discussion, we assume we are dealing exclusively with current cli-
ents, and we are not here also considering the questions of counsel's obligations with respect
those who are or may likely be characterized as former clients. With respect to obligations to
former chents, see, for example, Thomas E. Rutledge & Allan W. Vestal, Making the Obvious
Choice Malpractice: LLPs and the Lawvyer Liability Timebomb in Kentucky's 2005 Tax Mod-
ernization, 94 K. L.J. 17 (2005-06); Robert R. Keatinge & David C. Livie, The Former and
Quiescent Client, 33 CorLo, Law. 79 (Aug. 2004); and Thomas E. Rutledpe & Allan W. Vestal,
‘Former' Clients and Changes in Law-——Just One More Place Where Something May Go
Wrong, Bus, ENTITES, July~Aug. 2006, at 40.
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We will begin with a discussion of the process by which the various states
are adopting RUPA and ULPA and how the drag-in dates affect existing part-
nerships. Next, we will turn to a review of certain zero sum issues that arise
upen the adoption of new business organization laws. We will then focus on
the issue of “who is the client?” and on the potential ethical exposures of coun-
sel who attempt to assist their current clients in conforming the agreement
among the constituent owners to the new legal environment.

. EFFECTIVE DATE REGIMES '’

The most modemn uniform business organization statutes, namely RUPA
and ULPA," provide that they will govern pre-existing business organizations.
This is done through a two-step effective date process. First, for all partner-
ships or limited partnerships formed after a particular date,'” the new act will
govern.”’ Second, generally at a later date, all partnerships or limited partner-
ships existing prior to the initial effective date will be required to be governed
by the new act,” and the former governing law will cease to appiy.’ﬁ Italsois
provided that on the drag-in effective date the prior law is repealed.'® Between
the initial effective date and the drag-in effective date, partnerships and lmited

% Whether new business organization statutes should be retroactive and therefore be ap-
plied o preexisting business organizations is a matter that has been separately debated, and is
not herein constdered. See, e.g., Alkan W. Vestal, Should the Revised Uniform Partership Act
of 1994 Really Be Retroactive?, 50 Bus. Law. 267 (1994); Allan W, Vestal, “Wide Open '
Nevada's Emerging Intra-State Partnership Law Marker, 35 Horstra L, Rev. 275 (2006).

't A of this writing, the National Conference of Commissioners of Uniform State Laws is
drafting & Uniform Statatory Trust Act and has recently completed and approved a Revised
Uniform Limited Liability Company Acl. One of the authors (Rutledge) is/was an American
Bar Association Section of Business Law advisorto each of these projects. However, ali views
expressed herein are those of the authors and may not be ascribed to either of these projects or
their various participants. As neither of these acts has been adopted in any jurisdiction, they are
considered only in passing in this article. That said, the analytical issues raised herein will need
1o be considered as each is one day adopted in a state or jurisdiction and then applied to pre-
existing organizations.

2 This date being referred to as the “initial effective date,”

¥ UNIE. PSHIP ACT §1206(a)1), 6 pt. T ULLA, 266 (1997); Unik, LD, P'sip AcT §

1206(a31), 6A UL.A. 120 (2001).

" This second date being referred to as the “drag-in effective date.”

B UNIE. P sHIP ACT § 1206(h), 6 pt. TUL.A. 267 (1997); Unir. L1, P'sup ACT § 1206(b),
64 U.L.A 120 (2001).

Y UNF, PTSHIP ACT § 1205, 6 pt. 1 UL A. 266 (1997); Unir. LTD. P'SHIP ACT § 1205, 6A
U.L.A 120 2001).
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partnerships formed under the prior law may elect to be governed by the new
faw. "

The states have adopted a variety of approaches to the phase-in of RUPA.™

Y UniE. PUSHIP ACT § 1206(a)(2). 6 pt. T UL.A. 266 (1997); id. § 1206(cy; Linir LD
Plstip ACT § 1206(2)(2), 6A UL A, 120 (2001).
% The states that have adopted RUPA, the statutory citation of those adoptions, the effec-

tive date for newly created partnerships (UnIF. P'saip ACT § 12060a)(1), 6 pt. T ULLA, 266
(1997)) and the effective date for partnerships existing prior to the adoption of RUPA (Unir.
Prsue ACT § 1206(b), 6 pt. T UL.A. 267 (19973}, are as follows: Alabama, Ara. CoDE §§ 10-
8A-101 10 10-8A-1109 {2007 (January 1, 1997) (December 31, 2000); Alaska, ALASKA STAT.
§§ 32.06.201 10 32.06.997 (2007) (Janvary 1, 2001) (January 1, 2004); Arizona, ARIZ. REV,
STAT. ANy, §§ 29-1001 10 29- 1111 (2006) (July 20, 1996) (January 1, 20003, Arkansas, ARK.
CODE ANN. §§ 4-46-101 10 4-46- 1207 (2006) (Januvary 1, 2000} (January 1, 2005), California,
Cal. Corp. CODE §8§ 16100 10 16962 (West 2006) (January 1, 1997} (January 1, 1999), Colo-
rado, Coro. REV. 8TAT, § 7-64-101 to 7-64-1206 (2006) (January 1, 1998) {January |, 1998);
Connecticut, CoNn. GEN. STAT. §§ 34-300 10 34-434 (2005 (July 1, 1997) (January 1, 2002},
Delaware, DeL. CODE ANN. tit. 6, §§ 15-101 to 15-1210 (2006) (January 1, 2000) (January 1,
2002); Distriet of Columbia, D.C. Copg §§ 33-101.01 1o 33-112.04 (2006} (April 9, 1997)
{January |, 1998); Florida, Fla. STAT. §§ 620.8101 10 620.9%02 (2006) (January 1, 1996) {Janu-
ary 1, 1998); Hawaii, Haw. REv. STAT. §§ 425-01 to 425-145 {2006y (July 1, 2000} (July 1,
2000} Idaho, IDAHO CODE ANN. §§ 53-3-101 to 53-3-1205 (2006} (January 1, 2001) (July 1,
2001); Hlinots, 805 1. Conmp. STAT. 206/100 to 206/1299 (2006} (January 1, 2003) (January 1,
2008); lows, lowa CoDE §§ 486A.101 10 486A.130 (2007) {January 1, 1999) (January 1, 2001);
Kansas, KAN. S5TAT. ANN. §8 56a-101 to 56a-1305 (2006} (January 1, 1999) (July 1, 1999);
Kentucky, Ky, REv. S7ar. ANN. §§ 362.1-101 to 362.1-1205 (West 2006) (July 12, 2006) (nfa);
Maine, ME. REV. STAT. ANN. at. 31, §§ 281 to 323 (2006) (n/a); Maryland, Mp. COope Axn,
CoORps. & Ass'NS §§ 9A-10! 10 9A-1205 (West 2006) (July 1. 1998) {December 31, 2001);
Minnesota, MmN, STAT. §§ 323A.10) to 323A.1203 (2006} (January 1, 1999y (January 1,
2000%; Mississippi, Miss. CODE ANN. §§ 79-13-101 to 79-13-1206 (2006} (January 1, 2005)
(January 1, 2007); Montana, MONT. CODE ANN §§ 35-10-101 10 35-10-710 (2005) (Ociober |,
1993) (October 1, 1993); Nebraska, Nga. REV. $TAT, §§ 67-410 to 67-467 (2006) (January 1,
1998) (January 1, 2001); Nevada, NEv. REv. STAT. §8§ 87.4301 to 87.560 (2003) (July 1, 2006)
(July i, 2006y, New Jersey, NI STAT. ANN. §§ 42:1A-1 1o 42:1A-56 (2007) (Dec. 8, 2000}
{Dec. 8, 2000); New Mexico, N.M. STaT. 1978 §§ 54-1A-101 to 54-1-1005 (2006) (July I,
1997) {Yanuary 1, 2001} North Dakota, N.I». Cexnt. Cong §§ 45-13-01 10 43-21-08 (2006)
(January 1, 1996) (July I, 1997); Oklahoma, OxLA. STAT. 8. 54, §§ 1-100 1o 1-1207 (1999}
{November 1, 1997} (November 1, 1998); Oregon, Or. Rev, STAT. §§ 67.005 10 67.815 (2005}
{Jamyary §, 1998) (January 1, 2003); South Dakota, 5.D. Copimend Laws §§ 48-7A-101 10 48-
7TA-1208 (2006) (July 1, 2001) (July 1, 2001); Tennessee, TEnN, CODE ANN. §§ 61-1-101 10 61-
1-1208 (2006) (January 1, 2002) (January 1. 2002} Texas, TEX. REv. (v, STAT. ANN. §§
6132b-1.01 10 6132b.11.04 (2006) (January 1, 1994) (December 31, 1998) United States Vir-
gin Islands, V.I. Cone Ann. ti 26, §§ 1 to 274 (2004) (May 1, 1998) (January 1, 2000) Ver-
mont, V1. STat. AnNn, it 11 §§ 3201 1o 3313 (2006) (January 1, 1999y (January 1, 1999
Virginia, VA, CODE ANN. §§ 50-73.79 to 50-73.149 (20063 (July i, 1997) (January 1, 2000},
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Some states made RUPA effective for new and for existing partnerships on the
same day, in effect providing no transition period for existing partnerships.'
Other states, such as Alabama, Connecticut, and Nebraska, have provided for
fairly lengthy phase-in periods. * Colorado and Kentucky determined to retain
UPA in place, providing that newly formed partnerships will be governed by
RUPA but that existing partnerships would remain under UPA unless they in-
dividually elect to be governed by the new act.”’ Uniquely, Nevada has
adopted a system under which existing partnerships may continue 1o be gov-
emed by UPA as well as permitting partnerships formed after the effective date
of RUPA 1o elect to be governed by the Nevada adoption of UPA

States are also putting in place effective date regimes for ULPA provid-
ing generally for a phase-in period of several years or, in the case of Kentucky

Washington, WasH, Rgv. CODE §§ 25.05.005 10 25.05.907 (2007) (June 11, 1998) (January 1,
1999); West Virginia, W. Va. CoDg §§ 478-1-1 to 47B-11-5 {2006} ¢June 9, 1993) (July 1,
1995} Wyoming, Wyo. STAT. ANn. §§ 17-21-101 to 17-21-1003 (2006) {January 1, 1994}
(January |, 1994). While the NCCUSL website lists Puerto Rico as a jurisdiction that has
adopted RUPA, that adoption is restricted to the LLP provisions with most of UPA retained,
and for that reason Puerto Rico i3 not here listed.

¥ See, e.p., NI STAT. ANN, §8 42:1A-1 10 42:1A-56 (2007); 5.D. Copwienp Laws §§ 48-
TA-101 to 48-7A-1208 (2006); Tenn. CODE ANN. §§ 61-1-101 to 61-1-1208 (2006). Washing-
ton provided a transition period of less than seven momths. See WasH. Rev. Copg §
25059011 (a (2007, id. § 25.05.5901(2).

P See Aa, Copg § 10-8A-1106 (2007) (three yearsy; Conn. GEN. STAT. § 34-398 (2005
(four and 2 half years); NeB. REv. STAT. § 67464 (2006} (three years).

M See CoLn. REV. STAT. § 7-64- 1205 (2006); Kv. REV. STAT. ANn, § 362.1-1206 (West
20006,

2 See NEV. REV. STAT. § 87.025.1 {2005}, id. § 87.025.2; see also Vestal, “Wide Open”':
Nevada's Emerging Intra-State Partnership Law Market, supra note 10, at 285,

* The states that have adopted ULPA to date, the statatory citations of those adoptions, the
effective date for newly created {imited partnerships (Ungr. Lo, P'sHip Act § 12060331}, 6A
UL AL 120{2001)), and the effective date for lintited partnerships existing prior to the adoption
of ULPA {UniF. LD, P siir ACT § 1206(0), 6A ULLA. 120 (2001)), are as follows: Arkansas,
H.B. 1009, 861h Gen. Assent., Reg. Sess. {Ark. 2007) (September 1, 2007) (September 1, 2007},
California, Cal. Corp. CoDE §§ 15611 10 15723 (West 2006) (Jan. 1, 2008) (Jan. 1, 2010}
Florida, FLa. STAT. §§ 620.1101 to 620.2205 (2006) (January 1, 2006) (Januury 1, 2007); Ha-
wait, Haw. Rev. Stat. §§ 425E-101 10 425E-1205 (2006) (July 1, 2004) (December 31, 2004
Idaho, IDAHO CoDE ANN. §8 53-2-101 10 53-2-1205 (2006) ¢July 1, 2006) (July 1, 2006} 1ii-
nois, 805 1LL. CoMP, STAT, 215/0.01 10 21571402 {2006} (January 1, 2005) (January 1, 2008);
lowa, Iowa Cong §§ 488,101 1o 488.1207 (2007} (January 1, 20033 (January 1, 2006}, Ken-
tucky, Ky, REV. S1at. AnNN. §§ 362.2-102 10 362.2-1207 (West 2006) (July 12, 2006) (n/a);
Maine, ME. REV. STAT. ANN. tit. 31, §§ 1301 10 1461 (2006) (July 1, 2007} (July 1, 200%); Min-
nesota, Minx, STaT. §§ 3210101 10 3211208 (2006) (January 1, 2005} (January 1, 2007); New
Mexica, HB. 184, 48th Leg., ist Sess. (N.M. 2007) (January 1, 2008] {n/z); and North Dakota,
N.D. Ceny. Cong 8§ 45-10.2-01 to 45-10.2-117 (2006) (July 1, 2005 (January |, 2006).
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and New Mexico, not requiring that limited partnerships govemed by the pre-
existing limited partnership act become subject to the new act.”

While RUPA and ULPA each provide that its application to an existing
partnership or limited partnership “does not affect an action or proceeding com-
menced or a right accrued before this [ Act] takes effect, "2 this language is sig-
nificantly narrower than was the predecessor law. For example, UPA provides:
“This act shall not be construed so as to impair the obligations of any contract
existing when the act goes into effect, nor to affect any action or proceedings
begun or right accrued before this act takes effect.”® The newer acts have
eliminated the language which states that their enactment has no impact on ex-
isting agreements, an instructive elimination since an examination of RUPA’s
and ULPA’s terms and provisions, as contrasted with the prior law, shows that
existing agreements will be impacted when the new laws are applied.”

. ZErO SUM GAMES
When new law—whether the new partnership act, limited partnership act,

limited liability company act, or otherwise—is applied to an existing business
organization, it is often going to be a zero sum situation”® in which there will be

# Ky. REV. STAT. ANN, § 362.2-1205 (West 2006); New Mexico, H.B. 184, 48th Leg., 15t
Sess., § 1204 (N.M. 2007). Conversely, Idaho made ULPA effective for new and old limited
partnerships on the same day (July 1, 2006) and, as well, provided that the new rules governing
the liability of the partners (UnNIR. L1, P'suie AcT § 1206(c), 6A U.L.A. 120 ¢2001)) would
apply that same day. See IDAHO CODE ANN, § 53-2-1204 (2006).

M UNIF. P'sHIP ACT § 1207, 6 pt. T U.L.A. 272 (1997); UNIE. LTD. P'sHiP ACT § 1207, 6A
U.L.A. 123 (2001).

 UNIF. P'SHIP ACT § 4(5), 6 pt. 1 U.L.A. 386 (1914). See also Uniform Limited Partner-
ship Act (1976} with 1983 Amendments (RULPA)J § 1106, 6A U.L.A. 548 (1976):

The repeal of any statstory provision by this [ Act] does not impair, or otherwise af-

fect, the organization or the continued existence of a limited partnership existing at

the effective date of this { Act}, nor does the repeal of any existing statutory provision

by this [Act] impair any contract or affect any right accrued before the effective date

of this [Act].

“ Whether that impairment is subject to constitutional Himitation (see ULS. Const.ant. L §
10, ¢1. 1y is beyond the scope of this article. Se¢ generally ROBERT W, HRLIMAN, ALLAN W,
VESTAL & DONALD J. WEIDNER, THE REVISED UNIFORM PARTNERSHIP ACT § 1207 Authors™ cmt.
(2006).

% Meaning that the new jaws create a situation in which one member's gain will be
matched by another member's loss. Zero sum generally refers to a situation in which gain or
loss is exactly balanced by the losses or gains of the other party; it derives its name from the fact
that when the rotal gains are added up and the 1otal losses are subtracted, the sum will be zero,
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winners and losers. Consider the following example of a conversion of an ex-
isting partnership from being governed by UPA to being governed by RUPA:

Brooke and Lilly have for many vears been involved in the thoroughbred
horse industry, and have been quite successful in this venture.” Edward has
also been involved in the horse industry for several years, and, while not as
successful as Brooke and Lilly, has done better than most, Brooke, Lilly, and
Edward meet after a Keeneland sale and decide to go into a partnership to buy
and sell stallions and broodmares. There is no written partnership agreement;
the extent of the oral partnership agreement is the requirement for a majority
vote for all actions, and for all profits, losses, and expenses to be shared pro
rata among the three of them.” They all live in the state of Transition, and
Transition long ago adopted UPA without modification. The partnership of
Brooke, Lilly, and Edward, doing business under the assumed name “B/L/E,”
begins business with $3000 of capital contributed in equal shares by the part-
ners. Privately, Edward has some concerns about going into business with
Brooke and Lilly, who have been in business together for a number of years,
but he is comforied by the fact that he will have the right to withdraw from the
partnership at any time and, in doing so, cause its dissolution.”* Edward knows
that upon the dissolution of the partnership, except as may be necessary to wind
up the partnership’s affairs and complete transactions already initiated, the au-

¥ Notwithstanding the adage on how to make a small fortune in the horse industry—"Well,
first you start with a large fortune.”

% As such, their partnership agreement simply repeats the default rules of UPA § 18(h), 6
pt. UL AL 101 (1914) (majority vote on matters in ordinary course of partnership business);
id. § 18{e), 6 pL. IL U.L.A, 101 (1914) (per capita voting), and id. § 18(a), 6 pt. H UL.A. 101
(1914) (sharing of profits and losses on a per capita basis). See also Ky, REv. STAT. ANN. §%
362.235(R), (5) and (1) {West 2006).

U, Prssie ACT § 31(1D), 6 pt 0 UL A 370 (1914) (providing that dissolution of &
partnership is caused without violation of the agreement among the partners “by the express will
of any partner when no definite term or pasticular undentaking is specified™); see also Ky, REV.
STAT. AN, § 36230001 )(b) (West 2006); D.C. Cope § 33-108.01 (2006). We assume that the
described partnership is properly classified as one “at will.” See, e.g., Harshman v, Pantaleoni,
741 N.Y.5.2d 348, 349 (N.Y. App. Div. 2002} (" As stated in the partmership agreement here,
the only purposes of the partnership are ‘to purchase, hold, operate, improve, lease and rent the
real property ... and also . . . to engage in the lumbering and farming thereof, and to lease fish-
ing, hunting, and sporting rights thereto.” These objectives are perpetual in nature, and place no
time Hmitation on the duration of the parinership. . . . Under these circumstances, [the] Su-
preme Court correctly found the partnership to have no definite term and to be, therefore, an at-
will partnership terminated by the plaintiffs' unequivocal election to dissolve it."). Bur see
Fischer v. Fischer, 197 $.W .3d 98 (Ky. 2006) (holding partnership for “purchasing, leasing, and
selling of real estate” at certain address to be & partnership for a particular undertaking).
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thority of the partners to bind one another will be terminated.”™ Further, Ed-
ward will have the right to participate in the winding up of the parmership.” In
short, Edward knows that should his relationship with Brooke and Lilly not
develop in a way he deems appropriate or beneficial, he can cause the dissohu-
tion and force the winding up of B/L/E, thus putting himself in a position (o
negotiate a buyout.

Shortly after the formation of B/L/E, the Transition legislature considers
and adopts a proposal, backed by the Transition State Bar Association, that
Transition adopt RUPA. The bill is effective for all new partnerships three
months after its passage,” and applies 1o pre-existing partnerships at the first
day of the following calendar year.® Shortly after that drag-in effective date,
Edward receives a description of certain proposals recently made by Lilly with
respect to the operation of the partnership, changes that will substantially defer
any potential gain he might realize and which will have immediate negative tax
consequences due to phantom income. To Edward, these are changes that he
cannot economically bear. Still, they are acceptabie to Brooke and Lilly, so
they are proposed and adopted.”® But with RUPA, and not UPA, now
governing their relationship, Edward comes to leamn that a radically different set
of termination provisions governs B/L/E, provisions quite different from those
upon which he was counting as his protection in the partnership. Edward may
stil]l withdraw from the parmership, now referred to as having dissociated, a
concept and a term new to partnership law.”” While Edward’s dissociation
from the partnership is not in violation of the partnership agreement and for

P UNE P siip ACT § 33, 6 pt. 1T ULP.A. 436 (1914) ("[Ejxcept 50 far as may be necessary
to wind up partnership affairs or to complete transactions begun but not then finished, dissolu-
tion terminates all authority of any pariner to act for the partnership . .. ") Ky, Rev, STaT.
ANN, § 362.310 (West 2006); D.C. Cops § 33-108.04 (2006).

FUNIE P'sHIp ACT § 37, 6 pr. ITULP AL 470 (1914} Ky. Rev. STAT. ANN. § 362.330 (West
2006); D.C. Cobng § 33-108.03 (2006).

j: Unir, PsHip ACT § 1206(a), 6 pt. 1 UP.A. 266-67 {1997).

Id.

* Assume that these are changes made in the ordinary course of business and under both
UPA and RUPA reguire only majority approval of the partners, and are not exirzordinary trans-
actions requiring the approval of all pariners. See UNIF. P'sHIP ACT §18(h), 6 pt. I1 U.P.A. 101
(1914 Ky. REV, STAT, ANN. § 362.235(8): id. § 362.1-401(10} {West 2006); UNIE P'sHlP ACT
§401(), 6 pt. TUP.A. 133 (1997, D.C. Cong § 33-104.01() (2006},

77 See Unir, P'SHIP ACT § 601¢1), 6 pt. TUP.A. 163 (19975 Kv. REV. STAT. ANN. § 362.1-
6016 1) {West 20063, D.C. Cope § 33-106.02(a) (2006); see also UnF. P'sHIP ACT § 601, 6 pt.
UPA 63 cmi. | {1997 HILEMAN ET AL, supra note 27, § 601 Authors’ cmi. |,
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that reason wrongful,” it does not fall within the provisions that require the
partnership be dissolved and its affairs wound up.” Rather, under Transition’s
adoption of RUPA, Edward’s interest in B/LJ/E is subject to purchase at a
formula determined under the statute.*® Rather than Edward being able to
precipitate a dissolution, winding-up and termination of the partnership, Brooke
and Lilly now will be able to determine whether B/L/E will continue, and
Edward may look forward only to the buyout of his interest therein, and that
buyout may be over a period of time."! As contrasted with the law as it existed
prior to Transition’s adoption of RUPA, Edward has lost significant leverage
against Brooke and Lilly as well as the ability to extricate his capital from the
venture on a relatively expedited basis.

Further, even if Edward had realized the problem with which he was about
to be faced, there is little he could have done about it. Even if he was aware
that RUPA was under consideration, and likewise aware of the differing treat-
ment of a voluntary withdrawal under the new law, he would have been hard-
pressed to convince Brooke and Lilly to agree to an amendment of their part-
nership agreement preserving the UPA rule upon voluntary withdrawal. Sim-
ply put, Brooke and Lilly would have been without any incentive to agree to
that amendment.*> Edward was not in a position to impose that provision, and
from January 1 of the year after Transition adopted RUPA, Edward’s bargain-

*® Unir, P'sHip ACT § 602(b), 6 pt.  UP.A, 169 (1997); Ky. REV. STAT. ANN. § 362.1-
602(2) (West 2006); D.C. Cope § 33-106.02(b) (2006}.

* UNIE. P'sHIp ACT § 801, 6 pt. JU.P.A. 189-90 (1997); Kv. REV. STAT. AnN, § 362.1-801
{(West 2006); D.C. Cobe § 33-108.01 (2006).

M nIF. P'sHIP ACT § 701, 6 pt. TULP.AL 175-76 (1997 Ky, REV. STAT. ANN. § 362.1.701
(West 2006); D.C. Cobe § 33-107.01 (2006).

M UniF, P'sHIp ACT § T0I(h), 6 pr. T UP.A 176 (1997); KY. REV. STAT. ANN. § 362.1-
TO1(8) {West 2006); D.C. Cope § 33-107.01(h) (2006).

** With respect to the retroactive application of RUPA to partnerships existing prior to its
adoption, the commentary provides in part that the transition period between the initial effective
dase and the drag-in effective date “affords existing partnerships and partners an opportunity to
consider the changes effected by RUPA and to amend their partnership agreements, if appropri-
ate.” See UNIF. P'SHIP ACT § 1206, 6 pt. 1 UL.A. 267 cmt. 6 {1997). The neutrality of this lan-
guage is misleading. Assuming they are fully informed as to the distinctions between UPA and
RUPA, the partners on an individual basis assess whether it is in their individual best interest
{see UNIF. P'sHIP ACT § 404(¢e), 6 pt. LU.L.A. 143 (1997)) in determining whether it is advanta-
geous to agree (o certain amendments to the partnership agreement prior to the drag-in effective
date, or rather {0 allow the drag-in effective date 10 impose an advantageous rule.




764 BRANDEIS LAW JOURNAL fVol. 45

ing position vis-a-vis long-time partners Brooke and Lilly was markedly dimin-
ished.”

Similarly, there can be violence done to even a carefully negotiated partner-
ship agreement when the drag-in effective date is reached and a partnership is
compelled to be governed by RUPA. Assume that the B/I/E Partnership had,
prior to Transition’ s adoption of RUPA, elected to be a limited hability partner-
ship (LLP).** In that partnership agreement there existed carefully negotiated
contribution obligations among the partners, contribution provisions that altered
the default rule of limited liability, including by reason of contribution.” The
partnership reaches the drag-in effective date dictated by the Transition legisla-
ture and is now governed by RUPA. Section 306(c) of RUPA provides in part,
*“This subsection applies notwithstanding anything inconsistent in the partner-
ship agreement that existed irnmediately before the vote required to become [an
LLP] under section 1001{b) {of the Transition adoption of RUPAL™®

It is clear that, if a partnership is organized under RUPA and seeks to then
elect LLP status, all indemnification and contribution obligations among the
partners must be adopted contemporaneously with or subsequent to the vote to
become an LLP. What is not clear is how section 306(¢) will impact indermum-
fication, contribution, and similar provisions in the B/L/E partnership agree-
ment, all of which were elected at the time that the partnership became an LLP
under UPA. It is entirely possible to read section 306(c) to the effect that those
indemnification and contribution obligations, contractually assumed, will, after
the drag-in effective date, not be effective unless readopted contemporaneously
with or subsequent to a new election, under section 1001 of RUPA, to be an
LLP. This reading is based on the fact that section 306(c) speaks to the filing
of a section 1001(b) statement of gualification and does not address or other-
wise recognize filings made under a prior law.” Furthermore, the official
comment to section 306(c) speaks of the “statement of qualification” without
addressing filings made under prior law.** Assume that we are dealing with a
partnership for a particular undertaking, and as such an effort to voluntarily
withdraw from the partnership prior o the completion of the undertaking will

* This example is based in substantial part upon that set forth by Allan W, Vestal in “Wide
Open”: Nevada's Emerging [ntra-State Partnership Law Market, supra note 10 at 278-79.
* See, e, Ky REV. STAT. ANN, § 362,555 (West 2006).
4 See, e.g., id. § 62.220(3).
8 UNiF. P'SHIP ACT § 306(c), 6 pt. L UL A. $17 (1997); Ky. REV. STAT. ANn, § 362.1-
306(3) {West 2006).
7 See U, P'sHIp ACT § 306(c), 6 pt. FULL.A. 117 (1997}
* See id. § 306 cmt. 3, at 1i8.
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be wrongful.* So it is not possible for Brooke, Lilly, or Edward to withdraw
from the partnership when they realize that, upon the fast approaching drag-in
effective date, those carefully negotiated contribution obligations may well be-
come a nullity.*

In the case of limited partnerships, we see arguably even greater changes
when RULPA is replaced with ULPA. Initially, there is the change in the ap-
plication of an integrated statute that does not look to the law of general part-
nerships where the act is silent.”® There are material changes in the ability of
the limited partners to be involved in management without the potential loss of
their limited Iiabi}ityj * and a clear statement that limited partners, as such, do
not owe fiduciary obligations to the partnership or their fellow partmers.53 We
see similar modifications to the consequences of a partner’s withdrawal from
the partnership™ and the elimination of a limited partner’s right to withdraw.”

¥ Unar. P'sHip ACT § 31(2), 6 pt. ILULL.A. 370 (1914); KY. REV. STAT. ANN. § 362300
{West 2006}, D.C. CobE § 33-108.01 (2006}.

* The authors would emphasize the “may well” of the preceding statement. It may be val-
tdly argued that the adoption of indemnification, contribution, and similar provisions of a part-
nership agreement under UPA is sufficient to satisfy section 306(c) of RUPA and that they need
not be readopted upon the partnership becoming govemned by the Transition adoption of RUPA.
To date it does not appear that any count has considered this issue.

* See Unir. LD, P'sHIP ACT § 107, 6A U.L.A. 70(2001); Elizabeth S. Miller, Linkage and
Delinkage: A Funny Thing Happened to Limited Parmnerships When the Revised Uniform Part-
nership Act Came Along, 37 SUFFOLK U. L. REv. 891 2004); Untr. L1D. P'sHIP ACT, 6A UL A,
2, Prefatory Note (2001); see also UNIF. L. P'sHip Act § 1105, 6A UL.A. 109 (1976); K.
REev._STar. AnN. § 362.523 (West 2006); D.C. CopE § 33-201.08 {2006). We do not intend to
irnply that the issues identified in this article, as they arise in the context of a limited partner-
ship, exist only upon the adoption of ULPA and its substitution for RULPA. Upon the various
adoptions of RUPA, many limited parmership acts referenced thal new law. See, e.g., Kan.
Star. AN, § 56-1a604 (2006). This significant alteration of a statute substantively governing
limited partnerships, see, e.g., Thomas E. Rutledge, Linkage, Cabining, and Junction Box: The
Brave New World of Entity Law Comes Together in Kansas, J. OF PASSTHROUGH ENTITIES,
Nov.-Dec. 2006 at 17, 20, should have triggered = similar review of existing limited partership
agreements and, as necessary, their amendment,

FUNIE. LTo. P'sHIP ACT § 303, 6A U.L.A. 46 (2001). Contrast UNIE. LTD. P*SHIP ACT §
303(a), 6A U.L.A. 324 (1976); D.C. Cobe § 33-103.06(c) (2006); Ky. REV, STAT. ANN. §
362.437(1) (West 2006).

¥ UnNiF. LD, P'SHIP ACT § 305(a), 6A U.L.A. 51 (2001 Ky, REV. STAT. ANN. § 362.2-
305¢1y (West 2006). Contrast UNIE. LD, P snip ACT § 603, 6A UL.A. 428 (1976); D.C. Copg
§ 33.203.03.

# See Unir. LTD. P'sHIF ACT § 601(a), 6A U.L.A. Tt (2061 ), id. § 602(cy Ky.Rev_STaT.
ANN, § 362.2-601(1) (West 2006); id. § 362.2.602(3). Contrast Unir. LTD. P'SHIP ACT § 603,
6A LLL.A. 428 {1976); D.C. Cong § 33-106.02(a) {2006).
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Even in those states not adopting ULPA, the change in the general partnership
faw may have a subtle (and in some cases not so subtle) effect on limited part-
nerships as a resuit of this linkage. It is for this reason that Colorado and
Delaware left the UPA (1914) in place as the statute to which the limited part-
nerships—even newly formed limited partnerships—link.>

Changes in the law of corporations have led to similar zero sum issues. By
way of example, in 2002 Kentucky repealed section 207 of its state constitu-
tion, which mandated cumulative voting for directors. At the same time, Ken-
tucky amended its corporate act to provide that cumulative voting would be
required only if that requirement is set forth in the articles of incorporation.”’
Undoubtedly there were many corporations in which cumulative voting was not
required by the articles of incorporation,® but in which certain minority share-
holders relied upon the statutory/constitutional provisions to assure their repre-
sentation on the board. With the changed law, only by requesting an
amendment to the articles of incorporation could the protections afforded mi-
nority shareholders by curnulative voting be preserved. However, sach an addi-
tion to the articles of incorporation would have required the approval of a
majority of all shareholders. Depending on various group dynarmics, it could be
exactly those other shareholders whose vote would be needed for the amend-
ment of the articles who would, by doing nothing, succeed to the ability to elect
the entire board of directors.

It is, of course, possible to modify, indeed entirely reverse, a rule and have
the change effective only prospectively. Effective January 1, 1988, Kentucky
adopted its current Business Corporation Act. That act provides that share-
holders do not have preemptive rights with respect to the issuance of shares,
and provides in part, “The shareholders of a corporation shall not have a pre-
emptive right to acquire the corporation’s unissued shares . .. ? Corporations
formed under this act may provide preemptive rights to the shareholders in the
articles of incorporation.®® But as to corporations existing on January 1, 1988,
preemptive rights are retained unless the corporation’s articles specifically ad-

¥ See UnF. LTD. P'SHIP ACT § 602(a)(3), 6A U.L.A. 73 (2001); Ky. REV. STAT. AnN. §
362.2.602(1) (West 2006). Conrrast Unir. Lo, P'SHIP ACT § 604, 6AUL.A. 433 (19763, D.C.
CoDE § 33-107.01 (2006).

% See Colo. REv. STAT. § 7-62-1104 (2006) (also allowing any limited partnesship to af-
finmatively elect to link to RUPA); DeL. Cope ANN. ut, 6, § 17-1105 (2006).

37 See Ky, CONST. § 207 (repealed 2002); Ky, REV. STAT. ANN. § 271B.7-280 (West 2006).

5 There existed no stawtory reguirement that the anticles of incorporation recite cumulative
voting,
*® Ky. REv. STAT. ANN. § 271B.6-300(1) (West 2006).
1. § 271B.6-300(1 ) =),
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dressed preemptive rights® or unless preemptive rights were specifically lim-
ited or denied in a subsequent amendment 1o the articles of incorporation,62

Another example of deference to the existing expectations of the owners is
seen in the Maine adoption of a new business corporation act. When Maine
adopted its new business corporation act in 2001, which was effective in 2003,
it provided that existing provisions set forth in articles of incorporation or by-
laws would continue to be effective if they complied with prior law and would
remain effective even if in conflict with the new act.”

Not imposing new rules on existing structures has the benefit of not alter-
ing existing bargains and leaving it to the parties thereto to modify (or not} their
agreement in light of the new default rule. Retroactive application of the new
rules has the apparent benefit of uniformity, but that benefit is minmimized by a
corporation’s ability to include a contrary rule in its articles of incorporation,
Hence, the apparent benefit of uniformity is actually applicable only when the
governing instrument, whether prepared before or after the adoption of the new
retroactively applied default rule, is silent with respect to the matter. Not that
the relative merits of drag-in effective dates is our concern—we are addressing
a world in which they predominate.

HI. PARTNERSHIP VERSUS ET AL.: WHO IS THE CLIENT?

Let us assume that Martha, our diligent attorney, is currently providing
legal services to the partnership/limited partnership/limited hability company in
question and that we are not faced with the issue of her obligations o a
“vossibly” former cliemt® and are rather addressing the situation of a current
client.

Perhaps it is time to begin reviewing the question of who is the client when
one is counsel to a business entity. This is, however, not a settled question.
Imagine that Brooke, Lilly, and Edward appeared at her office door and asked
her to represent them in the formation of a business entity. After an appropriate
analysis she determined that a limited liability company is appropriate. They

* Id. § 2T1B.6-300(4).

2 1d. § 271B.6-300(4)(f).

8 See ME. REV. STAT. Asv. 1it. 13-C § 1701 (2006} see also Kv. REV. STAT. Ann, §
272.331 (West 2006) (treatment of cooperative associations formed under previous lzw); CoLo.

REv. STAT. § 7-117-101 {2006) {preserving certain preemptive and voting rights except to the
extent the articles of incorporation are amended by a vote required under the old provisions).
& See suprg note 9.
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agreed with her assessment and she proceeded to prepare an operating
agreement and, with the consent of Brooke, Lilly, and Edward, filed articles of
organization with the secretary of state. The LLC is now legally recognized.”
But s the LLC Martha's client? Recall that it was three individuals, Brooke,
Lilly, and Edward, who appeared at her office door seeking legal representation
with respect to the formation of a business entity. The LLC did not exist at the
time the attorney-client relationships came into existence. With the LLC now
i existence, is her client;

1. Each of Brooke, Lilly, and Edward;
. The LLC; or
3. Each of Brooke, Lilly, Edward, and the LLC?

2

Some jurisdictions follow the “incorporation rule™ under which, when the
organizers consult an atiorney regarding the formation of a business entity,
upon its formation the attorney-client relationship shifts to the newly formed
business structure.® However, there exists law to the contrary, namely to the
effect that the attorney-client relationship does not shift to the business struc-
ture, but rather that a continuing attorney-client relationship exists between the
attorney and the individual actors who sought her counsel with respect to the
organization of the business venture.”’ There is also law indicating that, at least

® Unte, LTo. Liag, Co. ACT § 202(b), 6A UL.A. 578 (1996); Kv. REV. STAT. ANN. §
275,020 (West 2006); id. § 275.060(1 ). D.C. CopE §§ 29-1062.29.1006(g) (2006).

% See, e.g.. Jesse v. Danforth, 483 N.W . 2d 63, 67 {Wis. 1992) (providing that with an or-
ganization as a client, an attomey represents merely the entity and not the entity's constituents
and providing that this rule applies retroactively “where (1) a person retains a lawver for the
purpose of organizing an entity and (2} the lawyer’s involvement with that person is directly
related to that incorporation and (3) such entity is eventually incorporated.”™y; see also Manion
v. Nagim, Civil No. 00-238 ADM/RLE, Civil No, 02-370 ADM/RLE, 2004 U.8. Dist. LEXIS
1776 (. Minn. Feb. 5, 2004), aff'd, 394 F 3d 1062 (8th Cir. 2005) (confirming the holding in
Jesse v. Danforth that once the entity is formed the attorney’s duties shift to the entity and apply
retroactively so that no duties are owed to the incorporator); Hopper v. Frank, 16 F.3d 92, 98
{5th Cir. 1994} (“[The formation of Gulf Coast {limited partnership] preempted any prior rels-
tiorship with Hooper and Sanderson with respect to the delivery of final pubiic offering docu-
ments [for the limited partnershipl.™); Buehler v, Shardelltati, 41 Cal. Rpur. 2d. 104, 108 (Cal.
Ct. App. 1995) (stating counsel’s engagement letter for formation of partnership specified he
represented the partnership and did not represent either individual partner). The problem of
application of Rule 1.13 to a business organization in its formation is addressed in 1 GEOFFREY
C.HaAZARD, Jr. & W_WiLLiam Hopes, THE Law oF LAWYERING § §7.8 (20073,

® See Boisdore v, Bridgeman, 502 So. 2¢ 1149, 1154 {La. Cr. App. 1987); Franklin v,
Calium, 804 A.2d 444, 448 (N H. 2002) (stating attorney for unincorporated solid waste man-
agement district represented each member thereof); United States v. Am. Radiator & Standard
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in the context of an unincorporated business organization, counsel to the or-
ganization (and it does not appear that the reasoning of these decisions was
conditioned upon the participation of the members in the organization} consti-
tutes representation of all members of the association,” although there is cer-
fainly law 10 the cont,rary.@ Let us assume that Martha has anticipated this
quagmire in her engagement letter, agreeing to a joint representation of Brooke,

Sanitary Corp., 278 F. Supp. 608, 614 {W.D. Pa. 1967) {holding counsel to trade group was
counsel to each constituent member thereof). For a decision applying this rule in the context of
& corporation, see In re Brownstein, 602 P.2d 635, 657 (Or. 1979},

8 Sep e.g.. Pucci v, Santi, 711 F. Supp. 916, 927 n.4 (N.D. [l 1989) (noting that attorney
for partnership also represents each general partner therein); Schwartz v. Broadeast Music, Inc.,
16 FRID. 31, 32 (S.D.NY. 1954) (stating that cach member of unincorporated association is
cHent of the association’s attorneyy; Margulies v, Upchurch, 696 P.2d 1193 (Utah 1985) (hold-
ing that the facts supported finding that lawyer for parinership also represented individual part-
ners). In Chaiken v. Lewis, the court instrucied the jury that “counsel for a partnership
represents the partmership entity, but does not thereby become counsel for each panner indi-
vidually.” 754 So. 2d 118, 118 (Fla. Dist. Ct. App. 2600). On appeal, the District Court of
Appeal stated that “the Instruction given .. . was correct and was consistent with Rule 4-1.13 of
the Florida Rules of Professional Conduct . . . as well as American Bar Association Formal Eth-
ics Opinton 361." fd.; see also McCain v, Phoenix Resources, Inc., 230 Cal. Rptr. 25, 26 (Cal.
Ct. App. 1986) ("We conclude that absent any restriction by statute or by the partrership
agreement, a limited pariner has the right to inspect all documents and papers affecting the part-
nership, including those held by the partnership’s attomey .}

¥ See, e.g., Hopper, 16 F.3d a1 97 {holding that counsel retained 1o represent Hmited part-
nership in sale of assets represented the partnership and not the individual partrers); Mursan
Corp. v. Fla. Penn Oif & Gas, Inc., 638 F. Supp. 2539 (W.D. Pa. 1986) (finding indirect benefit
flowing 1o limited partnership from services performed by atomey for limited partnership and
its general partrer not sufficient o create attorney-chent relationship between attomney and lim-
ited partner), aff o, 813 F.2d 398 (3d Cir. 1987); Morin v. Tropin, 778 F. Supp. 711 (S.D.NY.
1991) (stating lawyer to general partners of real estate limited partnership was not counsel to
limited partners); Quintel Corp., N.V. v. Citibank, N.A, 380 F, Supp. 1235, {24142 (5. D.NY.
1984) tholding that attomey representing either the general pariner of a limited partnership or
the Himited parinership frself is not, in the absence of an affirmative assumption of a duty, the
attorney for the limited paniners); Johnson v, Superior Coun, 45 Cal. Rptr. 2d 312 (Cal. Ct.
App. 1995} (hoiding on facts presented, lawyer for limited partnership owed no ethical duty 1o
limited partners); Zimmerman v. Dan Kamphausen Co., 971 P.2d 236, 241 (Colo. App. 1998)
{“In Colorado, the fact that an attorney represents a partnership does not, standing alone, create
an attorney-client relationship with each of the partners.”); Chaiken, 754 So0. 2d at 118 (holding
fawyer for partnership is counsel to the partnership and not the individual partners); In re
Owens, 581 NLE.24 633 {111. 1991) {holding lawyer who represented only the partnership did
not victate prohibition on business dealings with clients by transactions with individual part-
ners); Williams v. Roberts, 931 So. 2d 1217 (La. Cr. App. 2006) (holding that attorney hired by
one member to orgarize LLC and prepare operating agreement was not counsel for other mem-
bersy; The Ass'n of the Bar of the City of N.Y. Comm. on Prof | and Judicial Ethics, Formal Op.
1986-2 (1986).




770 BRANDEIS LAW JOURNAL fVol. 45

Lilly, and Edward until the organization of the business entity, and thereafter
representation of only the entity."

In this context we may as well consider certain of the dictates of Rule 1.13
of the ABA Mode! Rules of Professional Conduct {1983, amended 1989), En-
tity as a Client;”'

(a) A lawyer employed or retained by an organization represents the organi-
zation acting through its duly authorized constituents.

(d) In dealing with an organization's directors, officers, employees, mem-
bers, shareholders or other constituents, a lawyer shall explain the identity of
the client when it is apparent that the organization's interests are adverse to
those of the constituents with whom the lawyer is dealing.”

Rule 1.13 includes within its scope a partnership.” As such, counsel to &
partnership is to take directions from and communicate matters 10 the duly au-
thorized representatives of the partnership. But who are those persons? In the

" gee ARA Comm. on Ethics and Prof’l Responsibility, Formal Op. No. 91-361 (1991} for
a discussion on freating a partnership as an entity separate from its owners.

™ This rule has been adopted in Kentucky. Ser Ky. SUP. CT. R, 3.130, Rule 1.13. The
rationale for Rule 1,13 has been described as follows: “Ultimately, the rationale behind the Rule
is that an organization will have goals and objectives that may, or may not, be consistent with
the goats and objectives of all or some of its members or other constituents.” ABA Comm. on
Ethics and Prof' ] Responsibility, Formal Op. 91-361 (1991). For a broader review of Rule 1.13
(Kv. Sup. CT. R. 3.130, Rule 1.13), see Rutheford B, Campbell, Jr. & Eugene R. Gaetke, The
Ethical Obligation of Transactional Lawyers to Act as Gatekeepers, 56 RUTGERS L. REV. 9
(2003). This rule is being caried forward in the “Ethics 2000" adopted by American Bar
Association in 2003 and being adopted or considered by most states, although as a result of
other changes in the rule, paragraph (d) is paragraph (f} in the Ethics 2000 iteration,

™ MopEL RULES OF PROE'L CoNpucT R. 1,13 (2003).

3 See ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 91-361 (2006).
Addressing Model Rule 1.13, the Committee states:

[A] tawyer who represents a partnership represents the entity rather than the individ-

ual pariners unless the specific circumstances show otherwise . . .. The analysis may

include such factors as whether the lawyer affirmatively assumed a duty of representa-

tion to the individual partner, whether the partner was separately represented by other

counsel when the partnership was created or in connection with its affairs, whether

the lawyer had represented an individual partner before undertaking to represent the
partnership, and whether there was evidence of reliance by the individusi partnier on
the lawyer as his or her separate counsel, or of the partner’s expectation of personal
representation,
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case of a general partnership, each partner has agency authority on behalf of the
partnership by reason of their status.” From this we must conclude that, in the
case of a partnership, legal counsel is bound to communicate developments to
and receive instructions from any partner.”

In the context of the limited partnership, at least under the predecessor uni-
form act, it was generally clear that counsel to the partnership would deal with
the limited partnership only by dealing with the general partners because under
the statute and most partnership agreements limited partners had neither agency
nor decisional authority on behalf of the limited partnership.”® Of course, in
some circumstances the attorney may deal with a limited partner as the “con-
stituent” of the partnership. Such circumstances might arise where the general
pariner is under the domination and control of the limited partrner or where, on
a more limited basis, the limited partnership agreement has delegated to a lim-
ited partner the authority to act with respect to legal matters.” The movement
from RULPA to ULPA reduces the risk of such participation by limited part-
ners as a result of the elimination of the proscription of the limited partner’s

™ See UNIE. P sHIP ACT § 9(1), 6 pt. TUL.A, 532 (1914); Unir Prsuip AcT § 301(1), 6A

LA 101 (1997); Ky  REv. STAT. AnN. § 362.190(1) (West 2006); id. § 362.1-301{1);: D.C.
Cone § 33-103.01 (2006).

™ OF course, this rule will be different in instances where the partnership has instituted a
“Managing Partner” or “Management Committee” and charged it to handle legal matters on
behalf of the partnership. See, for example, Rice v. Strunk, 670 N.E.2d 1280, 1287-88 {Ind.
1996), which states;

A written partnership agreement, then, supersedes the provisions of the UPA and con-

stitutes a binding contract among the parties, enforceable in accordance with its

terms, To the extent that a partnership agreement places responsibility for the man-
agement of the partnership in the hands of less than all the pantners, those partners to
whom management responsibilities have been given become the “duly authorized
constituents™ for parposes of Prof.Con.R. 1.13(a). Such circumstances create an at-
torney-client relationship only between the attomneys and the parinership and not be-
tween the attorneys and any individual partner.

Id.

7 See UNIE. LTD. P'SHIP ACT § 403, 6A U.L.A. 56 (2001); KY. REV. STAT. ANN. § 362.447
{(West 2006); D.C. Cope § 33-203.03 (2006}, see also Amtrak Ass'n v. Union Station Assoc. of
New Lordon, 643 F. Supp. 192 (D.D.C. 1986) (providing that under D.C, Cope § 33.203,03
{2006}, since the limited partners were not alleged to have taken part in the control of the busi-
ness, such partners were not proper parties to the proceedings).

"TRULPA did not forbid the delegation to a limited partner of the capacity to represent the
limited partnership, but rather defined the consequences of a limited partner appearing, asto a
particuiar third party, to be exercising control over the limited partnership. See UniF. L1p.
Prsep ACT §§ 303{a) and {d), 6A U.L. A, 324 (1976); Ky. REV. STAT. ANN. § 362.437{1) (West

2006), id. § 362.437(4). D.C. Cope § 33-203.03(a) (2006); id. § 33-203.03(c}
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participation in management and control.” This raises one of the interesting

transition issues that should be confronted. Should Martha inform the partner-
ship, through the general partner, that limited partners may take a more active
role in the management of the partnership? If so, and if the general partner de-
termines to let sleeping dogs lie by not informing the limited partners of this
seemingly important change, is the general partner guilty of failing to provide
information, and does Martha have any obligations in connection with that fail-
ure?

In the context of most LLCs, particularly those formed under state laws re-
quiring the designation of whether the LLC is “member managed™ or “manager
managed” and from that designation determining both decisional and agency
authority,” we can determine whether the partnership model should be used,
which would generally be the rule where the LLC is member-managed, or
rather restricted to the managers where the LLC is manager-managed. Of
course, these analogies will break down in states, such as Delaware or the Dis-
trict of Columbia, which do not require the designation of the LLC as member-
managed or manager-managed and which do not tie the apparent agency au-
thority to that designation.™

IV. WITHIN THE PARTNERSHIP, WHO IS THE CLIENT?

All of which, in a particular instance, begs at least aspects of the question
with which we are here concerned. Assuming that Brooke, Lilly, and Edward
have a partnership agreement that expressly delegates to Lilly the authority to
handle legal matters with respect 1o the partnership, such does not foreclose the
possibility that Brooke and Edward are clients to our intrepid attorney. Martha
may have done estate planning and adoption work for either or both of Brooke
and Edward. Would those activities, in and of themselves, be enough to consti-
tute them as clients with respect to the activities of the partnership? Perhaps
not, but imagine as well that while rendering those services Martha reviewed

78 Unir. L1D. P'sHIP ACT § 303, 6A U.L.A. 46 (2001); Ky. REV. STAT. ANn. § 362.2-303
{West 2006),

™ See, e.g., UNIF. LTD. LIaB. CO. ACT § 203(a}(6) (1996Y; id. § 301; Kv. REV. STAT. ANn. §
275.025(2) (West 2006); id. § 275.135. See generally Thomas E. Rutledge, The Lost Distine-
tion Between Agency and Decisional Authority: Unfortunate Consequences of the Member-
Managed Versus Manager-Managed Distinction in the Limited Liability Company, 93 Kx. L.L
737 {2004-03),

% See DEL. CODE ANN. 1iL. 6, § 18-402 (2006) (“[U]nless otherwise provided in a limited
liability company agreement, each member or manager has the authority to bind the limited
liability company.”); D.C. Cong § 29-1006 (2006); id. § 29-1017.
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the partnership agreement and advised each of Brooke and Edward as to its
Iegal implications with respect to their estate planning? Has our intrepid attor-
ney walked her way into a situation where she has now advised various parties
whose interests are or may be coming into conflict with one another with re-
spect to the same subject matter?' This common fact pattern requires a careful
attorney to be even more particular in assessing the situation.

The situation presented by Transition’s adoption of RUPA and the drag-in
effective date of section 1206(b) of RUPA is different in character than is the
situation that typically arises when considering “who is the client” in the case of
a partnership. The more typical situation is where a paninership, and let us
assume we are talking about a limited partnership, is going to engage in a
transaction with either a third party or with a partner. Where the partnership is
to acquire a parcel of improved real property from a third party the answer—
and counsel's obligations—are clear: the limited partnership is the client,
counsel will take direction from the general partners, and except as directed to

' As observed in ABA Comm. on Erhics and Prof’l Responsibility, Formal Op. 91-361
{1991

A lawyer who represents a partnership must take care 10 avoid the creation of an at-

tomey-client relationship with individual partners unless the lawyer is satisfied that it

is ethical to do so and intends to create such a relationship.

Representation of the partnership does not necessarily preclude the representa-
ton of individual pariners in matiers not clearly adverse to the interests of the part-
nership, nor preempt such an individual representation previously undertaken.
However, simultaneous representations of pantnerships and of individual partners,
even on basically unrelated matters, may result in the lawyer possessing confidences
of one client that may not be revealed to another, a circumstance which could effec-
tively prevent continued representation of the other client. See Rule 1.7{(a), Insucha
case the lawyer may have to withdraw from one or both of the representations.

Recause {One must wonder whether this opinion would be more clear if this
paragraph began “Notwithstanding that"] Rule 1.13{¢) authorizes a lawyer 10 repre-
sent both an organization and one or more of its representatives or owners, the diffi-
culties inherent in multiple representation are close to the surface for a lawyer whe
undertakes 10 advise both a parinership and one or more of is partrers.

Whether the attorney 10 the partnership has entered into a separate attorney-
chient relationship with one of the partners almost always will depend on an analysis
of the specific facts involved. The analysis may include such factors as whether the

fawyer affirmatively asswimed a duty of representation to the individual partner,
whether the pariner was separately represented by other counsel when the partrership
was created or in connection with its affairs, whether the lawyer had represented an
individual parteer before undentaking to represent the partnership, and whether there
was evidence of reliance by the individual partner on the lawyer as his or her separate
counsel, or of the paniner’s expectation of personal representation.
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the contrary by either the general partners or the agreement of limited
partnership, the limited partners are not consulted. The situation is slightly
more complicated when the seller is a limited partner. Counsel may owe
certain obligations to limited partners,™ and the first order of business will be
for our attorney to both explain those obligations to the general partners and to
seek a waiver of any obligations that may be owed by counsel from the limited
partner. It will be helpful as well that the limited partner/seller is represented
by separate counsel as that will make it difficult to assert that they thought that
the partnership’s counsel was representing her interests.® A greater degree of
complexity is achieved when the seller is a general partner. Once again,
counsel to the parmership needs to explain to the other general partners the
issues involved and seek a waiver from the seller of any obligations that would
otherwise be owed. And again, it will be favorable to the partnership’s attomney
that the seller/general partner has retained separate counsel to represent her in
connection with the sale. Still, there are obvicus Rule 1.7 issues involved that
need to be investigated and resolved.™

But each of those situations is different from that with which we are
concerned. Each involves a person—be they a stranger to the partnership or
one of its constituent owners—dealing with the partnership. The adoption of
RUPA (or of ULPA, or of an amendment to the business corporation act, or of
a new LLC act) may necessitate a renegotiation of the dea} and will necessitate
a consideration of the impact of the changed legal environment upon the deal.
It needs to be recognized as well that the impact of the change in the law will
be different upon each of the partners. As suggested by a trio of respected
COMMENtators:

Lawyers who represent pre-existing partnerships will need to exercise great
care in assisting such partnerships to make the transition, either voluntarily or
involuntarily, from the U.P.A, to RU.P.A. In a great many cases it will be
inappropriate for a single lawyer to “represent the partnership” in the transi-
tion; the different positions of the partners will inevitably require the process
be adversarial in some sense and it would be either impossible or improper

5 See, e.g., Aradi v. First MSP Corp., 628 N.E.2d 1335, 1339 (Chio 1994),

* See, e.g.. Maddox v. Burlingame, 517 N.W.2d 816, 818 (Mich. Ct. App. 1994) {"Reten-
tion of an alternative attorney effectively terminates the attorney-client relationship between the
[attorney] and the client.”).

# Another possibility is that the seller is the sole general partner. The obligations of coun-
sel to the limited partnership when the only person enabled by law 10 represent the limited part-
nership is also on the other side of the transaction and, in that context, adverse to the pantnership
is & quagmire that we do not seek to resolve here.
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for the lawyer to subordinate the conflict. Unless the partners are truly undif-
ferentiated {by] their age and life expectancy, by the nature and amount of
their contributions and distributions, by the nature and extent of their partici-
pation in the enterprise, by the level and usefurlness of the information on the
enterprise they possess, and by their expectations for the venture and their
risk ag;/emity, circumstances will require separate counsel for the partici-
pants.’

And it is with respect to that latter analysis that it is crucial that our intrepid
attorney consider “who is the client.”

Let us assume that it was at this juncture that Martha made the phone call
described in the introduction.

_ V. DEALING WITH THE ISSUES

So what is our intrepid counsel to B/AJE partnership to do with RUPA on
the horizon? Advise Brooke and Lilly to delay disclosing to Edward their in-
tention to alter the economics of the deal until after he has lost his capacity to
withdraw and, by doing so, dissolve the partnership? Advise Edward to with-
draw now while he can still withdraw and precipitate a dissolution of the part-
nership? The first option will deprive Edward of the opportunity to utilize the
right he had under his agreement with Brooke and Lilly, while the second op-
tion will deprive Brooke and Lilly of the very partnership that was the fruit of
their agreement with Edward. Among the partners the situation i zero sum.

Consider this possibility: Brooke, Lilly, and Edward are sitting with Martha
at a table, and Edward asks Martha, “Will the new law limit my options as
compared with the options I have today under the current law?” May she re-
fuse 10 answer? May she be truthful® and answer?

We perceive there to be two models of analysis that may be employed.
Neither is entirely satisfactory in that each may still expose counsel to some
level of exposure, but either is far preferred to rushing headiong into the situa-
tion and incurring exposures that may be avoided.

The first option is to not advise any of Brooke, Lilly, Edward or B/L/E re-
garding the application of RUPA. Is “flecing the potential field of battle” per-

% See HILLMAN ET AL, supra note 27, § 1206 Authors’ emu. 3 (footnote omined).
¥ We discard the possibility that she will answer untruthfully. Deing so would be a sepa-
rate and willful violation of ethical standards, and our intrepid attorney is seeking to satisfy her
ethical obligations.
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missible? Brooke, Lilly, and Edward are entering into a zero sum situation,
All may be clients of counsel to B/L/E, or at least there may be questions as to
which of them are clients. Those clients are in all likelihood going to be in con-
flict with one another. Our attorney has intimate knowledge of the current and
the pending legal situation of each of Brooke, Lilly, and Edward, and she is
precluded from using that knowledge against any of them. What then is the
result if she reviews the situation as a dispute between the partners? Itis clear
that Martha may not use her knowledge of B/L/E for the benefit of a partner
against another partner.”” Under this paradigm Martha may not assist Brooke,
Lilly, or Edward in addressing how B/L/E will deal with RUPA. Rather, each
needs independent counsel to advise them as to what the application of RUPA
will mean to them. Edward, in anticipation of the drag-in effective date, may
precipitate the dissolution of B/L/E, or he may not, but counsel to B/L/E will
not be charged by either Brooke or Lilly of advising Edward against their inter-
ests and the interests of the partnership.®®

Let us take as a given that this resolution is not entirely acceptable. In this
scenario our attorney is giving up a valued client to whom she has rendered
years of valued and appreciated service. In addition, each of Brooke, Lilly, and
Edward is going to feel abandoned, and each is losing the benefit of Martha’s
knowledge of their individual and joint needs and objectives. While the facts
may, in an individual situation, dictate this outcome, the following proposal is
more palpable.

The second option is for our intrepid attorney to undertake the representa-
tion under Rule 2.2,” acting as the attorney for the situation as well as counsel
for the business organization.

¥ See Giva v. Davison, 637 A.2d 830 (D.C. 1994Y; Prisco v. Westgate Entm't, Inc., 799 F.
Supp. 266 (D. Conn. 1992} (finding that when a dispute arises amongst the constituent owners
of an association with respect to that association, the attorney for the association may be re-
quired to refrain from representing any of those constituent owners).

% Although perhaps difficult to guantify in the context of an at-will partnership, the busi-
ness organization has some interest in i1 continued existence and in its orderly governance.

9 1n 2002 the ABA deleted Rule 2.2 from the Model Rules of Professional Conduct. See
ABA Report to the House of Delegates, No. 401 (Feb. 2002), Model Rule 2.2, Reporter™s Ex-
planation of Changes, which states:

The Commission is convinced that neither the concept of “intermediation™ (as
distinct from either “representation” or “mediation”} nor the relationship between
Rules 2.2 and 1.7 has been well understood. Prior to the adoption of the Model
Rules, there was more resistance to the idea of lawyers helping multiple clients 1o re-
solve their differences through common representation; thus, the original idea behind
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Rule 2.2 contemplates our attorney acting as intermediary-counsel for all of
B/L/E, Brocke, Lilly, and Edward, even where each is already a client. Incon-
trast with a joint representation of chients who have the same interests, Rule 2.2
allows counsel to act as an intermediary between clients who have potentially
conflicting interests.” As conditions to proceeding under Rule 2.2, our counsel
must receive the informed consent of each client,”’ must believe that an inter-
mediary representation may be reasonably likely to succeed and not hinder the
interests of a client,” and must reasonably believe she can provide impartial

Rule 2.2 was to permit common representation when the circumstances were such that

the potential benefits for the clients outweighed the potential risks. Rule 2.2, how-

ever, contains some limitations not present in Rule 1.7; for example, a flat prohibition

on a lawyer continuing to represent onie cHent and not the other if intermediation fails,

even if neither client objects. As a result, lawyers not wishing to be bound by such

limitations may choose to consider the representation as falling under Rule 1.7 rather

than Rule 2.2, and there is nothing in the Rules themselves that clearly dictates acon-

trary result,

Rather than amending Rule 2.2, the Commission believes that the ideas ex-
pressed therein are betier dealt with in the Comment to Rule 17, There is much in
Rule 2.2 and its Comment that applies to all examples of commeon representation and
ought 1o appear in Rule 1.7. Moreover, there is less resistance {0 common representa-
tion today than there was in 1983, thus, there is no longer any particular need to es-
1ablish the propriety of common representation through 2 separate Rule.

Id.; see also HazarD & HoDES, supra note 66, § 24.2. Saill, Rule 2.2 has been sdopted and is
still retained in a number of state adoptions of the Mode] Rules of Professional Conduct, and it
provides a useful framework for analysis. See, e.g., Ky. Sup. CT. K. 3.130, Rule 2.2. In those
jarisdictions that do not have Rule 2.2, Rule 1.7(b) will offer direction on how to proceed.
Counsel may find RESTATEMENT (THIRD) OF LAw GOVERNING LAWYERS § 130 helpful in consid-
ering the obligations they undertake in a joint representation.

* See generally John S. Dzienkowski, Lawyers as Intermediaries: The Representation of
Multiple Clients in the Modern Legal Profession, 1992 U. e L. Rev. 741 (1992); Robent R.
Keatinge, The Implications of Fiduciary Relationships in Representing Limited Liabiliry Com-
panies and Other Unincorporated Associations and Their Parmers or Members, 25 STETSONL.
Rev. 389 (1995}

! Previous Rule 2.2(a)(1) required that “the Yawyer consult{] with each client concerning
the implications of the common representation, including the advantages and risks involved, and
the effect on the attorney-client privileges, and obtain[) each client’s consent to the common
representation.” MODEL RULES OF PROF'L CoNDUCT R, 2.2{aj(1) (2003). Counsel who does not
procure a written memorialization of the giving of this counsel and the waiver of conflicts and
risks does so at his or her own peril. See Columbus Bar Ass'n v. Mills, 846 NE.2d 1253 (Ohio
2006}.

# previous Rule 2.2(2)(2) required that:

{Tihe lawyer reasonably believes that the matter can be resolved on terms compatible

with the clients’ best interests, that each client will be able to make adequately in-

formed decisions in the matter and that there is littie risk of material prejudice to the

interests of any of the clients if the contemplated resolution is unsuccessful . ., |
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advice.” Informed consent requires that the client “be aware of the relevant
circumstances and of the material and reasonably foreseeable ways that the con-
flict could have adverse effects on the interests of that client” and the important
consideration that as arnong the clients there will be no confidentiality.” Also,
counsel needs to keep in mind that the “reasonable beliefs” they must hold™ are
going to be assessed on an objective basis, and not merely a subjective basis.”
I that environment our attorney may explain to Brooke, Lilly, and Edward the
implications of the application of RUPA to their existing agreement.”” In doing
50, she has an obligation to be balanced, explaining to each the consequences of
decisions made. That will include explaining to each of the partners the loss of
the right to withdraw and to thereby trigger the dissolution of B/L/E. Edward
may decide he wants to stay in partnership with Brooke and Lilly, that the busi-
ness prospects are sound and that the RUPA buy-out price will be fair should
he decide to later withdraw. Into how much detail must our counsel go as to
the implications of the new law? Enough that “each client wili be able to make
adequately informed decisions.”™® In doing so, the objective is to “establish or
adjust a relationship between clients on an amicable and mutually advantageous
basis.””

Absent extraordinary circumstances not here posited, such as existing acri-
mony between the partners,'™ our attorney will be able to lead Brooke, Lilly,
and Edward through the implications of the comning changes to their relation-
ships. She will need to present a balanced analysis of those implications, and in

MoDEeL RULES OF PrROF L CoNpUCT R. 2.2(aX2) (2003).

* Previous Rule 2.2¢2)(3) required that “the fawyer reasonably believe(] that the common
representation can be undertaken impartially and without improper effect on other responsibili-
ties the lawyer has 10 any of the clients.,” MoODEL RULES OF PROF'L CONDUCT R, 2.2(a)(3}
(2003).

4 MODEL RULES OF PROF'L CONbUCT R. 1.7 cmt. 18 {2003).

# See supra notes 92 and 93.

% See, e.g., Whitman v. Estate of Whitman, 612 A.2d 386, 389 (N.J. Super. Ct. Law Div.
1992},

" Previous Rule 2.2(b) directed that, “[w]hile acting as intermediary, the lawyer shall con-
sult with each client concerning the decisions to be made and the considerations relevant in
making them, so that each client can make adequately informed decisions.” MoDEL RULES oF
PrROF'L ConnpucT R. 2.2(b} (2003).

# Ky. Sup. Cr. R. 3.130, Rule 2.2(a)}(2}.

® Ky. Sup. CT. R. 3.130, Rule 2.2 cmt. 3.

0 1d. emt. 4 (*[A] lawyer cannot undertake common representation of clients between
whom contentious litigation is imminent or who contemplate contentious negotiations. More
generally, if the relationship between the parties has already assumed definite antagonism, the
possibility that the clients” interests can be adjusted by intermediation ordinaily is not very
good."}.
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doing so is not precluded from reminding them of their recent success operating
as a partnership. And she is empowered to advise them how a new (and pre-
sumably) written partnership agreement might be used to preserve certain UPA
rules or to provide desired minority protections.

But still, the effort undertaken rests on a tenvous agreement of the various
clients. Upon the termination of any client’s acceptance of the relationship, he
or she may terminate the joint representation;'® thereafter counsel may not rep-
resent any of the parties to the joint Rule 2.2 representation with respect to the
subject matter of that representation.'®

CONCLUSIONS

Had our intrepid attormey only even dealt with one of the partners in the or-
ganization of B/L/E, had she had a written engagement letter defining that (and
only that) partner as her client, and had the written parmership agreement speci-
fied that she was counsel for only that partner, then upon the pending applica-
tion of RUPA she would have acted entirely properly in counseling only her
client on how to best take advantage of the pending changes. But, those are not
the facts we have to consider. Rather, relationships between closely held busi-
nesses, their owners, and counsel are seldom so well defined and differentiated.
Each fact situation must be carefully assessed in light of the ethical rules of the
jurisdiction at issue'™ and counsel needs to be sure that all clients are aware of
the basis on which they are proceeding in responding to changes in the applica-
ble organizational law. Doing so will help avoid having a good deed punished.

"1 See, eg., Ky. Sup. Cr. R. 3.130, Rule 2.2(¢); see also MODEL RULES OF PROF'L
Conpuct R. 1.16 (2003).
"% See ABA Comm. on Ethics and Prof'] Responsibility, Formal Op. 91-361 (1991), which
states:
Thus it is clear, under Rule 1.7(a), that the pantnership’s attorney may not, without the
informed consent of the partnership, represent the interests of one partner against the
partnership. It is also clear that, under Rule 1.7(a), the partnership's attomey could
rot, without the informed consent of both the partnership and all adverse parties, rep-
resent the interests of one partner against other partners with respect to a matter in-
volving the partnership's affairs.
Id. (internal cross-reference footnote ominted},
MR See, e.g., supra notes 6669,




