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State Law & State 
Taxation Corner
Piercing the LLC Veil—Is Tax Classification  
a Relevant Characteristic?

By Thomas E. Rutledge

W hile the equitable remedy of veil piercing “seems to happen freak-
ishly, like lightning, it is rare, severe and unprincipled”1; it seems 
that courts are finding that its limitations and principles as devel-

oped in the context of the corporation are applicable in the context of LLCs. 
For example, in Kubican v. The Tavern, LLC, the West Virginia Supreme Court 
wrote: “Accordingly, we hold that W. Va. Code §31B-3-303 permits the equi-
table remedy of piercing the veil to be asserted against a West Virginia Limited 
Liability Company.”2 This also appears to be the case in Delaware.3 As observed 
in Bowen v. 707 On Main, “The principle of piercing the corporate veil … also 
is applicable to limited liability companies and their members.”4 Still, courts are 
struggling with certain aspects of the application of piercing doctrine to LLCs, 
especially the question of “compliance with [corporate] formalities.”5 Another 
feature that is making an appearance in favor of piercing is the consideration of 
the tax status of the LLC.

As is discussed below, tax treatment has no place in the piercing analysis, and 
tax classification should not be a factor in whether or not to set aside the rule of 
limited liability.

GreenHunter Energy
In GreenHunter Energy, the Wyoming Supreme Court affirmed the piercing of a 
single-member LLC, therein permitting issues of tax classification and treatment 
be utilized as part of a decision to pierce. This reliance upon tax characteristics 
is a troubling concept.6

GreenHunter Energy, Inc. was the sole member of GreenHunter Wind 
Energy, LLC (the “LLC”). The LLC contracted with Western Ecosystems 
Technology, Inc. (“Western”) for certain consulting services. Western was 
never paid for those services. After receiving a judgment in its favor against 
the LLC exceeding $43,000 and finding the LLC without assets to satisfy the 
judgment, an action was brought against the corporate member seeking to 
pierce the veil of the LLC.
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Initially, it is worthy of note that the opinion describes 
piercing as the “extraordinary equitable remedy,” provid-
ing further support to the notion that piercing is not of 
itself a cause of action.7 Further, the Court noted that 
this determination, as are all determinations on pierc-
ing, must be made “under the specific circumstances of 
[the] case.”8

The single-member LLC had, for itself, no employees. 
Rather, employees of the member corporation performed 
services on behalf of the LLC. The most damning factor 
in support of piercing was the under-capitalization of the 
LLC. Essentially, it had no dedicated capital. Rather, from 
time to time, the parent corporation would contribute 
certain amounts to the LLC with the direction that cer-
tain invoices be satisfied. Needless to say, no contribution 
was ever made for the purpose of satisfying the plaintiff’s 
invoices. This control of what invoices would and would 
not be satisfied also indicated the parent’s inappropriate 
domination of the LLC’s activities.

To this point, the opinion appears to be well within 
the accepted grounds and factors for piercing the veil. 
That said, there are troubling aspects of this opinion in 
that the trial court appeared to focus on issues of tax 
classification of the LLC, an analysis that was permitted 
by the Wyoming Supreme Court. This single-member 
LLC had a federal default tax classification as a “dis-
regarded entity,” and no election was filed to treat the 
LLC as an association taxable as a corporation.9 It was 
noted that the LLC’s tax return was consolidated with 
that of its corporate parent; consequent thereto, the 
parent was able to deduct $884,092 in expenses and 
claim an additional loss of $61,047.10 From these facts 
the Court concluded:

Appellant has enjoyed significant tax breaks at-
tributable to the LLC’s losses, without bearing any 
responsibility for the LLC’s debt and obligations 
that contributed to such losses. Such a disparity of 
the risk and rewards resulting from this manipula-
tion would lead to injustice.11

When the corporate defendant pointed out that “Federal 
tax law allows the LLC’s losses to be attributed to [the 
single-member] and a consolidated tax return filed,” the 
Supreme Court noted that the tax treatment was only 
one factor utilized in the determination to pierce the veil:

Instead, [the trial court] considered Appellant’s tax 
filings as only one of many relevant pieces of evidence 
demonstrating that Appellant directed benefits from 
the LLC to itself, while at the same time it concen-
trated wind farm project debts it decided would not 
be paid in the LLC.12

So there you have it—the Wyoming Supreme Court 
believes that a liability shield is more subject to being 
pierced if the primary obligor is taxed on a passthrough 
basis. This decision is not unique. For example, in Rednour 
Properties, LLC v. Spangler Roof Services, LLC,13 the piercing 
of a single-member LLC was affirmed on the basis that it 
was a single-member LLC that had been organized “for 
tax purposes.”14

But There is Contrary Law
There are cases holding to the contrary, namely that 
tax treatment is not a factor in piercing. For example, 
in Madison County Com. District v. CenturyLink, Inc.,15 
in assessing whether there would be jurisdiction over a 
corporate parent, the fact of a consolidated tax return 
was found to not support piercing. In support of that 
determination, the Madison County court cited AT&T 
v. Compagnie Bruxelles Lambert16 and Dalton v. RAW 
Marine, Inc.,17 each for the proposition that filing a 
consolidated tax return is not a basis for piercing the 
veil. On the analogous point, the filing by an LLC of a 
“partnership” return does not change the nature of the 
relationship between the LLC’s members into a partner-
ship relationship.18 In response to the argument that 
consolidated tax returns justify piercing, the decision in 
Newman v. Motorola, Inc.19 provides:

These allegations are insufficient to warrant pierc-
ing the corporate veil when Verizon Wireless exists 
as a separate corporate entity, maintains its own 
financial records, has a separate purpose, and when 
there has been no allegation that it exists solely as a 
sham corporation.20

Likewise, in In re American Honda Motor Co., Inc.,21 
the court held that a consolidated financial statement, 
even when combined with interlocking directors, did not 

[T]ax treatment has no place 
in the piercing analysis, and tax 
classification should not be a factor 
in whether or not to set aside the rule 
of limited liability.
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support piercing.22 In Alkanani v. Aegis Defense Services, 
Inc.,23 responding to an effort to utilize tax treatment in 
order to pierce, the court wrote:

Fourth, Plaintiff also failed to provide any case law 
supporting his theory of attributing liability to Aegis 
LLC because of the existence of a pass-through tax 
structure of a disregarded entity. Between 2006 and 
2008, when 100% of Aegis LLC’s shares were owned 
by Aegis UK, Aegis LLC was treated as a disregarded 
entity by the IRS and the taxable income earned by 
Aegis LLC was reflected in federal and District of Co-
lumbia tax returns filed by Aegis UK. In the case of a 
limited liability corporation [sic] with only one owner, 
the limited liability corporation [sic] must be classified 
as a disregarded entity. Instead of filing a separate tax 
return for the limited liability corporation, the owner 
would report the income of the disregarded entity 
directly on the owner’s tax return.24

Tax Treatment Should Not be  
a Piercing Factor

It is not appropriate to incorporate into piercing analysis 
the question of tax classification. Initially, to do so draws a 
line between entities that are for tax purposes treated on a 
passthrough basis versus those that are taxed on the entity 
basis, setting the former on a path towards piercing while 
the latter are not. In an age in which most employment is 
provided by passthrough organizations,25 it is bad policy to 
suggest that those organizations are ab initio more prone 
to being pierced then are traditional corporations taxed 
under Subchapter C.

Second, tax classification in no manner impacts upon 
whether the entity in question has been misused to the 
detriment of the third-party. In GreenHunter Energy, for 
example, had the LLC been taxed as a C corporation, 
with all other facts remaining the same, the LLC still 
would have been without assets with which to satisfy the 
plaintiff’s claim. The tax treatment of the organization did 
not impact the pool of funds available as the proverbial 

“trust fund” to which creditors look for satisfaction of 
their claims.26 While in GreenHunter Energy the parent 
was able to claim losses, those losses were generated by 
either capital contributed to the LLC and then disbursed 
in satisfaction of LLC obligations or by creditor financing. 
There is nothing ab initio improper in benefiting from the 
consequences of limited liability, namely shifting risk to 
unsecured creditors.27

Third, this sort of analysis introduces an unnecessary 
level of complexity in that numerous jurisdictions impose 
entity-level taxes on what are, for federal tax purposes, 
disregarded entities.28 If piercing analysis is to look at tax 
classification as a factor, what will be the result when there 
is a divergence between federal and state treatment? Will 

it weigh in favor of or against piercing that the entity is 
for federal purposes a passthrough entity, even as in its 
jurisdiction of organization it is subject to (and pays) 
entity-level taxes? What will be the result when the federal 
passthrough entity pays entity-level taxes in some of the 
jurisdictions in which it does business, but not in the one 
in which piercing is sought?

Conclusion
Piercing law is complicated enough without the introduc-
tion of another ill-defined factor, namely tax treatment. 
While the GreenHunter Energy decision is a mainstream 
application of under-capitalization and alter-ego analysis, 
its introduction of tax classification into the analysis is 
unfortunate and should not be followed by other courts.
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