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Putting the Shepherds and the Magi in the Manger—
The Problem of False Isomorphism

Changes over the last 30 years in business entity 
law present a signifi cant challenge to a judi-
ciary charged to resolve disputes between the 

constituents to business organizations. Where in prior 
periods there was largely a binary division between 
those organizations organized as corporations and 
those organized as partnerships, each with a distinct 
organizational statute and a largely distinct body of 
common law, we are today faced with a multitude of 
organizational forms spanning a continuum. Still, our 
judiciary is largely one whose training is rooted in the 
prior binary paradigm. Further, outside of the atypi-
cal courts of Delaware and the various specialized 
business courts that are of late coming into existence, 
expertise in business entity law is not something that 
may often be expected of the judiciary, resulting in 
opportunity for confusion as to both the underlying 
substantive law and the frame of reference to be 
employed.

A number of cases indicate that courts are all too 
often confused as to the appropriate frame of reference 
when considering disputes involving limited liability 
companies, typically attempting to apply principles of 
corporate law to the issues under consideration. Doing 
so is a failure based upon the false assumption that 
it is the corporation that represents the archetype of 
business organizations, the normative standard against 
which all other forms are to be measured. For any of 
a variety of reasons, this assumption is erroneous. 
Rather, the corporation is but one form of organization, 
a form that in its present form is the product of over a 
century of statutory evolution. Other forms including 
the partnership and the limited liability company (LLC) 
are equally legitimate products of statutory evolution. 
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At the same time, practitioners and the courts need 
to be aware of accurate similarities between forms 
and from that recognition build upon the prior learn-
ing. Laments that there are no decisions interpreting 
the statutory language are often based upon a failure 
of complete investigation. Language adopted from 
other acts of a state may have been interpreted, and 
language adopted from uniform and prototype acts 
likely has been reviewed by a court and has often 
been released with explanatory commentary.

Isomorphism
Isomorphism exists when two sets or groups have the 
same structure, notwithstanding that the names and 
notations for the elements in the sets or groups are dif-
ferent. While isomorphic sets are not identical, what 
can be properly said about one may be equally said 
about the other.1 Isomorphism is in mathematics an 
important tool for drawing knowledge from one fi eld 
of inquiry and applying it elsewhere. It is, however, 
a most pernicious concept in law as the labels we 
utilize often lack a true equivalent. When we seek 
to treat one legal construct as isomorphic to another, 
we typically yield only a fl awed (and false) analysis.

False Isomorphism and 
the Description of the LLC
Unfortunately, an overly simplistic description of the 
LLC has often led to problems of inappropriate iso-
morphism with other business organizations. An LLC 
has been described as “in essence … a hybrid busi-
ness entity that offers its members limited liability, as 
if they were shareholders of a corporation, but treats 
the entity and its members as a partnership for tax 
purposes.”2 Both aspects of this description are false.

Initially, members in an LLC do not have limited li-
ability “as if they were shareholders of a corporation”; 
members of an LLC have limited liability because a 
limited liability company act applicable to that par-
ticular organization has afforded the members limited 
liability.3 The law of corporations is not the source 
from which LLC members enjoy limited liability4; this 
author is unaware of an LLC Act that is “linked” to a 
corporate act for applicable rules generally or for the 
rule of limited liability in particular.5 Equally farcical 
would be the assertion that a “Toyota Prius has four 
wheels as if it were a Porsche Boxer”; the statement is 
obviously ridiculous in that it is clear that four wheels 
is an independent structural determination made for 

each vehicle that is not dependent upon either as a 
source. In contrast, it would be a correct statement 
that “the legislature has afforded the shareholders in 
a corporation and the members in an LLC, as well as 
the limited partners in a limited partnership and the 
benefi cial owners in a statutory trust, limited liability 
from the debts and obligations of the organization.” 

As to the issue of tax classifi cation, while it is true 
that many LLCs are taxed as partnerships, many are 
not. For example, there are innumerable LLCs orga-
nized with only a single member; not only are these 
LLCs not taxed as partnerships, but it is impossible 
for them to be taxed as partnerships.6 While an LLC 
with two or more members will have a default clas-
sifi cation for purposes of the Internal Revenue Code 
as a partnership,7 that partnership may elect to be 
taxed as a corporation,8 from which, assuming the 
other requirements are satisfi ed, it may elect to be 
taxed as a small business corporation.9 Manifestly, 
the description of an LLC in terms of corporate lim-
ited liability and partnership tax classifi cation is at 
least misleading.

A business venture may be organized in any of 
a variety of forms including, but not limited to, the 
partnership, the limited partnership, the LLC and the 
corporation. None of these forms is the “standard 
model” against which the others are to be measured 
and against which reference is to be made from an-
other form. Rather, the reference needs to be back to 
the fi rst principle, typically the legislative enactment.

False Isomorphism and Inter-
Owner Fiduciary Obligations 
As a Normative Standard

The corporation and the LLC are not species of 
partnership to which the law of partnerships may 
be applied. As is too seldom recognized, by express 
statutory directive partnership law does not apply to 
other organizational forms.10 Second, the corporation 
and the partnership are vastly dissimilar structures; 
as recognized by a leading authority in the fi eld, “In 
theory, the archetypical corporation and partnership 
occupy opposite ends of the spectrum of legal forms 
of business.”11 These distinctions are as they should 
be—different forms of organization are intended to 
embody different menus of characteristics:

The selection of the form of business (i.e., sole 
proprietorship, partnership or corporation) is 
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a decision of utmost importance in establish-
ing a business. That decision requires weighing 
numerous factors including tax laws and the con-
sequences thereof, limitation of personal liability, 
and spreading the amount of potential risk and 
profi t among one or more principals to determine 
which form is best for a given individual, group 
or company. 12

As to the suggestion that the rights and obligations 
of owners, whether they be partners, members or 
shareholders, should be the same (followed then by 
the suggestion that it is the rules of the partnership 
paradigm that should control), two titans in the fi eld 
have observed:

Proponents of the partnership analogy assume 
that participants in closely held corporations are 
knowledgeable enough 
to incorporate to obtain 
the benefi ts of favorable 
tax treatment or limited 
liability but ignorant 
of all other differences 
between corporate and 
partnership law.13

Neither the case law nor 
the scholarly commentary 
has demonstrated that participants in corporate ven-
tures desire, at the time they enter into those ventures, 
an inter-owner fi duciary relationship. While an al-
legedly wronged minority shareholder may, after the 
fact, assert they expected such a relationship (and 
here setting aside the requirement of a prior dem-
onstration of that expectation and its undertaking by 
the majority), they do so in opposition to a willing 
acceptance of the corporate structure and all of its 
distinctions from the partnership form. This position 
is in opposition to the extensive law properly holding 
that partnerships and corporations are distinct forms 
of organization affording the participants therein 
different rights.14 

Further, even were it appropriate to treat the part-
nership and the corporation as closely related, doing 
so would not compel a conclusion that the inter-
partner fi duciary obligations should apply equally 
among shareholders. The analytic source of fi duciary 
duties among partners is their mutual agency com-
bined with their unlimited liability.15 Shareholders, 
in contrast, are not agents for either the corporation 

or the other shareholders, and shareholders enjoy 
limited liability.16 Aside from both being the ultimate 
residual benefi ciaries of the venture, partners and 
shareholders have little in common.

Another example of this (invalid) principle is the 
equivalency of corporate shareholders and LLC mem-
bers. Famously (or at least in my view, infamously), 
the Massachusetts courts have held that the share-
holders in a Massachusetts close corporation stand in 
a fi duciary relationship with one another.17 Recently, 
and with no examination of the language employed 
in the Massachusetts LLC Act, it was determined 
that the members of a Massachusetts LLC stand in a 
fi duciary relationship with one another.18 How is it 
possible to suggest, much less rule, that the members 
in an LLC must have the same fi duciary duties as do 
the shareholders in a corporation; on what basis are 
they in similar positions? Further, section 63 of the 

Massachusetts LLC Act 
provides that the operat-
ing agreement can limit 
the member’s fiduciary 
obligations; are we to now 
assume that the share-
holders of a Massachusetts 
corporation may now, by 
private ordering, modify 
their fi duciary exposure 
to one another?

It is not suggested that cross-reference to the law 
of different business organizations is always inappro-
priate; doing so is in fact a valuable exercise when 
done in the proper manner. For example, the formula 
employed in the 1994 Prototype Limited Liability 
Company Act for the standard of loyalty, but for form-
specifi c nomenclature, is identical to that utilized 
in the Uniform Partnership Act.19 In consequence, 
decisions interpreting fi duciary obligations under 
UPA may be used in applying the Prototype’s lan-
guage. There is nothing particularly “partnership” or 
“LLC” about the statutory formula, and the use of the 
same words would indicate that the same outcome 
is desired. Ergo, the cross-referencing is appropriate.

On the other hand, care must be taken to avoid 
importing foreign concepts from the law of one 
organizational form into another. It is highly de-
batable whether the differential standard of review 
and relaxed threshold of culpability of the business 
judgment rule is appropriate in the context of an 
LLC or partnership, especially in those that have 
by private agreement defi ned the fi duciary obliga-

[T]here are innumerable LLCs 
organized with only a single 

member; not only are these LLCs 
not taxed as partnerships, 

but it is impossible for them 
to be taxed as partnerships.
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tions.20 Likewise, the importation of a fairness test 
as an exception to strict liability for the appropria-
tion of an opportunity belonging to the venture21 is 
inappropriate; the “fair to the corporation” defense22 
is a creation of the corporate realm that does not, 
absent private ordering, translate into that of the 
partnership or LLC.

Avoiding False Isomorphism—
Critical Source Analysis
False isomorphism, the assumption of equivalency, 
can (and should) be avoided through critical source 
analysis. In this realm, the sources are the statutes 
and the cases.

As to cases, critical analysis is crucial as the law 
of business organizations has, in the last 20-some 
years, undergone seismic changes. Analysis of 
cases that fails to examine 
whether statutory alterna-
tions have superseded 
the decision is incom-
plete. For example, the 
(in)famous Fairway De-
velopment decision on 
privity of contract and 
partnership dissolution 
upon a partner’s dissocia-
tion23 has now fallen, at least as to those partnerships 
organized under RUPA and its direction, that a 
dissociation does not affect the partnership’s dis-
solution.24 In Patmon v. Hobbs,25 a “fair to the LLC” 
defense to the appropriation of an LLC’s asset was 
permitted, with the burden being placed on the com-
plaining member to show the absence of fairness. 
Absent a careful consideration of the law, this case 
could be cited for these principles. Important for 
anyone, and crucial for any practitioner in Kentucky, 
is the fact that in 2012 the statute was amended to 
legislatively overrule this decision.26

There is a bumper sticker that reads “Don’t Be-
lieve Everything You Think.” This is useful advice; 
our sources, and here let’s focus on statutes, do not 
necessarily say what we might expect them to say. 
In Alliance Associates, L.C. v. Alliance Shippers, 
Inc.,27 the plaintiffs sought to excuse their failure 
to make a demand prior to bringing a derivative 
action on the basis of the futility exception. Had 
the derivative action involved a corporation, they 
might have prevailed, but this suit was brought on 
behalf of an LLC.

Plaintiff’s complaint does not allege, nor do plain-
tiffs contend, that the required demand was made 
of AALC’s members. Accordingly, the action was 
not properly brought with respect to AALC and all 
claims asserted by AALC were properly dismissed 
for this reason.

We disagree with plaintiff Litt that he was 
excused from complying with the demand re-
quirement because it would be futile to expect 
Satwicz to consent to a lawsuit where she was 
named as a defendant and wrongdoer. The stat-
ute does not provide for an exception for futility. 
It is well settled that a court may not read into 
a statue that which is not within the manifest 
intent of the Legislature as indicated by the stat-
ute itself. The authority on which plaintiff Litt 
relies is distinguishable, because it applies to 

corporate shareholder 
derivative actions, not 
limited liability com-
panies. Accordingly, we 
affi rm the trial court’s 
dismissal of all claims 
brought by AALC.28

The various corporate and 
LLC acts provide similar, 

but not identical, rules for any number of circum-
stances and situations, and the distinctions can be 
crucial. Assumptions that, for example, members 
and shareholders have similar rights or that directors 
and members have similar fi duciary obligations, until 
informed by careful scrutiny of the statutes and the 
validly applicable case law, should be treated as at 
minimum questionable, and better yet as invalid.29

False Isomorphism in the Manger
A typical manger scene, whether static or living, 
will feature a bevy of shepherds, often accompanied 
by their sheep, and a trio of Magi bearing their gifts. 
The typical viewer will not realize that the manger 
scene presented combines scenes from distinct 
Gospels. The manger itself is mentioned only in 
Luke30; Matthew does not mention it. The shepherds 
are present only in the Gospel of Luke,31 while the 
Magi are present only in Gospel of Matthew.32 In 
no gospel do both the shepherds and the Magi ap-
pear. The manger scene with both shepherds and 
Magi refl ects a scene that is never presented in 
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any single Gospel. Rather, the manger scene is a 
product of false isomorphism, combining in a single 
presentation elements of what are two distinct and 
independent stories that are not equivalent to one 
another. Now the manger scene is not intended as 
a defi nitive representation of either doctrine or of 
the individual Gospels; it is theatre33 intended to 
remind people of the reason for the Christmas fes-
tivities.34 Failure to appreciate that treatment leads 
to the false belief that the shepherds and the Magi 
are part of the same story.

Conclusion

Corporations, partnerships, limited partnerships, 
LLCs and the many other forms we have available for 
structuring business relationships provide standard 
form formats for allocating rights and obligations. 
Each does so differently than does each other avail-
able format. For that reason, assuming equivalency 
of treatment, that the various forms are isomorphic, 
is unjustifi ed absent careful analysis demonstrating, 
in a particular instance, that it is true.
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