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Introduction

A prior column' addressed some of the basic principles employed in assessing
the citizenship, for purposes of diversity jurisdiction, of an LLC. A trio of recent
developments justify a return to the topic. First, in LincolnBenefir Life v. AEI Life,
LLC? the Third Circuit provided important guidance as to when pleading “on
information and belief” will be sufficient to survive a facial challenge. Second,
there is the question of the taxonomy of foreign (i.e., non-U.S.) entities as being
treated as either incorporated or unincorporated. Third, the ABA has passed a
resolution calling upon Congress to amend 28 USC §1332, the statute govern-
ing diversity jurisdiction, to extend the treatment now given to corporations to
unincorporated entities.

Lincoln Benefit Life v. AEl Life, LLC

Federal diversity jurisdiction, 28 USC §1332, requires that the dispute both involve
more than $75,000 and that there be complete diversity, i.e., that no defendant be a
citizen of any state of which a plaintiff is a citizen.> While corporations, consequent
to specific legislative designation, are deemed to be citizens of the jurisdiction of
incorporation and the jurisdiction in which is located the corporation’s principal
place of business,* an unincorporated association such as a partnership, limited
partnership or LLC is deemed to be a citizen in which any of its partners/members
are citizens® to the effect that, for example, if a member of an LLC is itself another
LLC or a partnership, citizenship must be tracked through all layers until there are
reached either natural persons or corporations.® A plaintiff bringing an action in
federal court, or a defendant seeking to remove an action to federal court, is required
to plead facts demonstrating that diversity exists.” This obligation can be, at best,
difficult to satisfy when one considers that the membership of partnerships and LLCs
is almost never of public record.® How then, can either the plaintiff or the defendant
seeking to enlist diversity jurisdiction adequately plead its existence?
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This dilemma was recently faced and addressed by the
Third Circuit Court of Appeals. In this case, the plaintiff
brought an action in federal court against defendants
including LLCs. Those defendants moved to dismiss the
action on the basis that diversity jurisdiction had not
been adequately pled. Of course, the information as to
the membership of those defendant LLCs was uniquely
within their control. As such, the plaintiff had pled diver-
sity jurisdiction on the basis of “information and belief.”
Ultimately, the Third Circuit would confirm that “infor-
mation and belief” pleading is, at least initially, sufhcient.’

[The Lincoln Benefit decision] does
limit the ability of a defendant to
“hide the ball” as to its citizenship
while objecting that the other side
has not adequately pled citizenship
and therefore diversity.

There, plaintiff Lincoln Benefit brought suit in order
to have declared void two life insurance policies, alleging
they were procured by fraud or for the benefit of third-
party investors (i.e., “Stranger Originated Life Insurance”
or “STOLI”). AEI Life, LLC and ALS Capital Ventures,
LLC were identified as the record owners and beneficiaries
of those two policies. In its complaint, originally filed in
New Jersey, Lincoln Benefit alleged that it is a citizen of
Nebraska based upon its organization and principal place
of business. It alleged “upon information and belief” that
AEI Life, LLC and ALS Capital Ventures, LLC were citi-

zens of, respectively, New York and Delaware. In response:

The defendants filed motions to dismiss for, among
other things, lack of subject-matter jurisdiction.
Their primary argument was that Lincoln Benefit
failed to adequately plead diversity jurisdiction: an
LLCs citizenship is determined by the citizenship of
its members, and Lincoln Benefit had not alleged the
citizenship of the members of the LLC defendants.™

Lincoln Benefit, in response, pointed out that none of
the defendants had asserted that it was a citizen of Nebras-
ka and further that, as information as to the membership
of an LLC is not publicly available, it should be allowed
to proceed on an “information and belief” basis or, in
the alternative, it should be afforded the opportunity to
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undertake limited discovery for the purpose of confirming
that diversity did exist. The trial court held against Lincoln
Benefit, holding that (a) pleading diversity on the basis
of information and belief is insufficient and (b) allowing
jurisdictional discovery would be inappropriate when it
was not clear that the federal court did not already have
jurisdiction. It was from these determinations that Lincoln
Benefit appealed to the Third Circuit Court of Appeals.

The Third Circuit, after providing a brief review of the
rules of diversity jurisdiction, noted that there are two
bases for challenging jurisdiction. First, there is a “facial
attack,” which, as was done in this case, alleges a deficiency
in the pleadings. There is as well a “factual attack,” which
challenges whether the alleged facts justify jurisdiction.
Distinguishing, in the setting of this dispute, a facial from
a factual attack, the court wrote:

If the defendants here had challenged the factual
existence of jurisdiction, Lincoln Benefit would have
been required to prove by a preponderance of the
evidence, after discovery, that it was diverse from every
member of both defendant LLCs. Instead, however,
the defendants mounted a facial challenge to the
adequacy of the jurisdictional allegations in Lincoln
Benefit's complaint.”

The court relied, at least in part, on the decision rendered
in Lewis v. Rego, Co.,"* while limiting Chem. Leaman Tank
Lines, Inc. v. Aetna Cas. & Sur. Co.,” for the proposition
that “rather than affirmatively alleging the citizenship of the
defendant, a plaintiff may allege that the defendant is nota
citizen of the plaintiff’s state of citizenship” to the effect that:

A State X plaintiff may therefore survive a facial
challenge by alleging that none of the defendant as-
sociation’s members are citizens of State X[,]™

provided that the plaintiff has undertaken reasonable
inquiry in support thereof. To that end:

[Blefore alleging that none of an unincorporated as-
sociation’s members are citizens of a particular state,
a plaintiff should consult the sources at its disposal,
including court filings and other public records. If,
after this inquiry, the plaintiff has no reason to believe
that any of the association’s members share its state of
citizenship, it may allege complete diversity in good
faith. The unincorporated association, which is in the
best position to ascertain its own membership, may
then mount a factual challenge by identifying any
member who destroys diversity.”
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Explaining the rationale for its holding, the court wrote:

We believe that allowing this method of pleading
strikes the appropriate balance between facilitating
access to the courts and managing the burdens of
discovery. District courts have the authority to allow
discovery in order to determine whether subject-
matter jurisdiction exists. Rule 8(a)(1), however,
serves a screening function: only those plaintiffs who
have provided some basis to believe jurisdiction exists
are entitled to discovery on that issue. The corollary
of this principle is that a plaintiff need not allege an
airtight case before obtaining discovery.

Depriving a party of a federal forum simply because it
cannot identify all of the members of an unincorporat-
ed association is not a rational screening mechanism.
The membership of an LLC is often not a matter of
public record. Thus, a rule requiring the citizenship of
each member of each LLC to be alleged affirmatively
before jurisdictional discovery would effectively shield
many LLCs from being sued in federal court without
their consent. This is surely not what the drafters of
the Federal Rules intended.

Moreover, the benefits of such a stringent rule would
be modest. Jurisdictional discovery will usually be less
burdensome than merits discovery, given the more
limited scope of jurisdictional inquiries. It seems to
us that in determining the membership of an LLC
or other unincorporated association, a few responses
to interrogatories will often suffice. So long as dis-
covery is narrowly tailored to the issue of diversity
jurisdiction and parties are sanctioned for making
truly frivolous allegations of diversity, the costs of this
system will be manageable.™

This opinion was followed by a concurrence written
by Judge Ambro that, while not specifically commenting
upon this dispute, urged the U.S. Supreme Court to in
effect abandon the rule of Carden v. Arkoma Associates” and
allow at least limited liability companies, notwithstanding
the fact that they are unincorporated, to proceed under
the rules for determining citizenship that are applicable
to corporations.

Assuming the reasoning employed in the Lincoln Benefit
decision is followed by the other circuits, this could be a
most important decision. First, it significantly undercuts
the large number of decisions that, to date, have held that
citizenship must be pled specifically and not on informa-
tion and belief.”® Further, it stands in direct challenge
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to those decisions that have held that citizenship must
be affirmatively pled and that negative statements as to
citizenship are insufficient.” While it may do nothing to
address the fact that diversity jurisdiction may be unavail-
able consequent to de minimis indirect ownership,? it
does limit the ability of a defendant to “hide the ball” as
to its citizenship while objecting that the other side has
not adequately pled citizenship and therefore diversity.

How to Assess Foreign Entities?

Whether a foreign (non-U.S.) entity should be treated as
a corporation or as an unincorporated entity can be a par-
ticularly complicated problem.?’ While several courts have
recognized the challenge and begun to define an analytic
paradigm by which it could be assessed, no fully integrated
test for corporate equivalency has yet been developed.*

The availability to access a federal
court by diversity is a matter of
positive law; when the standards are
not met, then access is denied.

For example, in Keshock v. Metabowerke GMBH,? a
defendant in the lawsuit was a German GMBH. The
defendants, in support of removal, described the entity as
being a “foreign corporation” and then pled its citizenship
accordingly, namely, jurisdiction of organization and of
the principal place of business. In not so many words, “not
so fast,” said the District Court. Rather, it directed that
the defendants demonstrate whether a GMBH should be
treated as incorporated or, in the alternative, as an unin-
corporated structure. This direction was provided even as it
was acknowledged through citation to prior cases that this
question of taxonomy can be quite difficult.* Likewise,
in Banks v. Janssan Research & Development LLC,*> the
plaintiff was admonished to explain and categorize two
“AG”s formed under German law.

Instep Software LLC'v. Instep (Beijing) Software Co., Ltd.*®
involved, for these purposes, the classification (corporate
or unincorporated) of a Sino-foreign Equity Joint Venture
(EJV). In response to a directive from the Seventh Circuit
to assess the character of an EJV,? the court relied upon a
declaration (the credentials of the person giving the decla-
ration are not recited in the opinion) to find thatan EJV is
similar to a corporation in that they share limited liability,
separation of ownership and management, personhood
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and separate entity taxation. Even though the EJV lacked
perpetual existence” and freely transferable shares, these
were not sufficient differentials to preclude the conclusion
that an EJV “has attributes sufficiently similar to those
of a corporation organized in the United States for the
purposes of subject-matter jurisdiction.”*

White Pearl Inversiones S.A. (Uruguay) v. Cemusa, Inc.*°
involved an S.A. organized in Uruguay; it pled its citizen-
ship as if it were a corporation, namely, jurisdiction of
organization and principal place of business. Rejecting
this ab initio equivalency of a U.S. corporation and an
S.A., the Court wrote:

If it is hard to determine whether a business entity
from a common-law nation is equivalent to a ‘corpora-
tion,” it can be even harder when the foreign nation
follows the civil-law tradition. Uruguay has at least
three forms of limited-liability businesses: sociedad
anénima (S.A.), sociedad anénima financiera de
inversién (S.A.EIL), and sociedad responsabilidad
limitada (S.R.L.). White Pearl did not say which
kind it is, and its lawyers did not analyze whether
that kind of business organization should be treated
as a corporation. We learned at oral argument that
White Pearl’s lawyers did not know—indeed, that they
did not even know their client’s legal name and had
not tried to analyze the significance of its (unknown)
organizational attributes. They simply assumed that
Uruguay has such a beast as a ‘corporation’ and that
White Pearl is one. The lawyers for Cemusa made the
same assumption.”'

V&M Star, L.P v. Centimark Corp.* involved a limited
partnership that had as partners two LLCs and a French
S.A.R.L.; the case was remanded to determine citizenship
of each LLC and of S.A.R.L. The court noted that there
appeared to be no cases squarely addressing whether an
S.A.R.L. would itself be treated as incorporated or unin-
corporated for purposes of diversity analysis.

In Rigel v. Rosewood Hotels and Resorts, LLC,* the court
determined that the defendant LLC had the citizenship
of its corporate member’s jurisdiction of incorporation,
the British Virgin Islands; a review of the BVI Business
Companies Act demonstrating multiple mechanisms of
incorporating under BVI law “does not discredit the con-
clusion that Rosewood Limited is not an unincorporated
association.” The court provided, however, no analysis as
to why a BVI corporation is equivalent to a U.S. corpora-
tion. Rather, it appears to have treated “incorporated” as
utilized in BVI law as being necessarily equivalent to the
term as utilized in the United States.
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Principle Solutions LLC v. Feed.Ing BV?* involved the
assertion, “on information and belief,” that Feed was “a
limited liability company ... organized in accordance with
Dutch law.” Rejecting that naked assertion the court wrote:

The acronym B.V. stands for “Besloten Vennoot-
schap,” a Dutch entity. It is unclear to the Court
whether a “Besloten Vennootschap” is more like a
corporation, a limited liability company, or some
other legal entity. Principle must provide factual
information regarding the nature of a “Besloten Ven-
nootschap,” and the type of legal entity to which it is
most analogous for purposes of section 1332.

Likewise, addressing the treatment of the Netherlands,
B.V., in Boumatic, LLC v. Idents Operations, B.V.,>> the
Seventh Circuit determined they are equivalent to a cor-
poration in that:

A BV has the standard elements of “personhood”
(perpetual existence, the right to contract and do
business in its own name, and the right to sue and be
sued) and issues shares to investors who enjoy limited
liability (which is to say, are not liable for the busi-
ness’s debts). Shares can be bought and sold, subject
to restrictions that the business declares.*

While the Instep Software and Bousmatic decisions ac-
knowledge the need for an analytic paradigm by which
to assess whether a foreign entity should be treated as
incorporated or unincorporated and hint at a “similar
characteristics” test, they have not articulated what that
test should be. One is reminded of the question of the clas-
sification of unincorporated associations beginning with
1'A.Morrissey,® continuing through A.R. Kintner’® and
the eventual adoption of the Kintmer classification regula-
tions.* At the same time, it is curious that these decisions
have not referenced the “per se” corporation equivalent
rules set forth in the “check-the-box” classification rules.*
Under these rules, there are listed foreign (non-U.S.) struc-
tures that are per se treated as corporations; all other forms
are treated as being unincorporated. While not meaning
to suggest that tax classification should drive treatment
under §1332,*" those rules may be a useful starting point.

The ABA Endorsement
to Amend §1332

In August, 2015, the House of Delegates of the American
Bar Association approved Resolution 103B, sponsored by
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the Standing Committee on American Judicial System,
Section of Litigation, it providing:

RESOLVED, that the American Bar Association urges
Congress to amend 28 USC §1332, (sic) to provide
that any unincorporated business entity shall, for
diversity jurisdiction purposes, be deemed a citizen
of its state of organization and the state where the
entity maintains its principal places (sic) of business.*?

Essentially, this proposal, if adopted by Congress, would
eliminate the “confusion” that exists from having different
tests for incorporated and unincorporated entities and as
well eliminate the current test’s effect of eliminating di-
versity jurisdiction for certain widely held entities.** The
question is whether those constitute reasons sufficient to
justify an increase in the federal court’s workload.

The confusion comes about because litigators think that
corporations are the “standard” organizational form. That
confusion then leads to the belief that the corporate treat-
ment under 28 USC §1332 is “standard.” In fact corpora-
tions are atypical, and the rule for their treatment under 28
USC §1332 is a departure from the standard treatment.

The fact that the standard rule for determining diversity
citizenship, as contrasted with the atypical rule applicable
to corporations, may involve more work for parties to a
lawsuit is not sufficient alone to set it aside. The corporate

rule came about by the adoption of an acknowledged
fiction, namely, that all shareholders are citizens of the
corporation’s jurisdiction of incorporation.** Even as that
was done, joint stock companies/associations remained
common organizational forms, and they were treated as
being “unincorporated” with citizenship determined by
that of all owners.*®

As for limiting the “right” to access federal courts on
the basis of diversity jurisdiction,*® the fact that a party
may prefer the federal, as contrasted with a state, standard
for summary judgment or perceive that federal judges are
more qualified to hear a case of a particular nature, there
is no such right. The availability to access a federal court
by diversity is a matter of positive law; when the standards
are not met, then access is denied.

All in all, 'm not convinced that a change in 28 USC
§1332 as recommended by the ABA is necessary.

Conclusion

The implications of the choice of entity calculus impact
not only obvious issues such as the rights of the par-
ticipants vis-is the organization and one another and the
apparent agency of the organization’s agents but also a
multitude of oft-ignored implications. One of those is
the availability (or not) of diversity jurisdiction in federal
courts. This is an area in which a great deal is happening.
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