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The Statute of Frauds and Partnership/Operating Agreements

In a recent decision, Olson v. Halvorsen,1 the 
Delaware Supreme Court addressed whether the 
Statute of Frauds, as it relates to agreements that 

are not susceptible to performance within one year, 
is applicable to LLC operating agreements. In this in-
stance, and as a matter of law, the Delaware Chancery 
Court held that the Statute of Frauds does apply to 
those aspects of an oral operating agreement that are 
not susceptible to performance within a single year. 

Olsen v. Halvorsen and Its Facts
Olsen, Halvorsen and Ott formed a series of com-
panies for the purpose of operating a pair of hedge 
funds, Viking Global Equities LP and Viking Global 
Equities III Ltd., focused on, respectively, on-shore 
and off-shore opportunities. Viking Global Found-
ers LLC (“Founders”), whose relationship with the 
two hedge fund limited partnerships is never made 
express in the opinion, had as members Olsen, 
Halvorsen and Ott. The draft operating agreement 
of Founders, which agreement was never signed, 
contained an earn-out provision entitling a departing 
partner to an earn-out over six years. For several of 
the other related companies, written operating agree-
ments were executed and put in place.

In 2005, Halvorsen and Ott, with Halvorsen repre-
senting a 55-percent interest and Ott a 22.5-percent 
interest, determined to expel Olsen from the busi-
ness. Consequent to that determination, they paid to 
Olsen his capital account balance and the remainder 
of his 2005 salary. In response to Olsen’s demand 
for payments under the earn-out as set forth in the 
unexecuted operating agreement, Halverson and Ott 
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asserted that it did not constitute part of their agree-
ment. In response, Olsen fi led suit seeking to collect 
on the six annual pay-outs. Considering cross-motions 
for summary judgment, the court requested additional 
authorities for the position that the Statute of Frauds 
would apply to an oral operating agreement, and in 
response thereto the court was advised of secondary 
sources on the point, but no direct case law.  

Ultimately granting the defendant’s motion for 
summary judgment as to the assertion that the failure 
to make the six-year pay-out constituted a breach 
of contract, the Chancery Court (Vice Chancellor 
Lamb) held that Statute of Frauds does apply to oral 
operating agreements and, further, that the exceptions 
argued by the plaintiff were not applicable. 

The Delaware LLC Act provides that a limited li-
ability company agreement2 may be “written, oral 
or implied.”3 In light of the express authorization of 
an oral agreement, the Chancery Court considered 
whether the Statute of Frauds should apply to those 
agreements. The Delaware Statute of Frauds provides 
that an agreement “that is not to be performed within 
the space of one year from the making thereof” must 
be in writing and signed by the party against whom 
enforcement is sought.4 In stating that an operating 
agreement may be oral or implied, the Delaware LLC 
Act is not express as to whether or not the Statute of 
Frauds applies. After observing a confl ict between 
commentators,5 the Court determined that there was 
no broad exemption of operating agreements from 
the Statute of Frauds, and that to the extent that a 
nonwritten agreement might contain a provision that 
cannot possibly be performed within one year, the 
agreement to that extent will not be enforceable.6 
From there, the Court went on to determine that the 
six-year payout sought by Olson was not subject to 
performance within a year and that it did not fall 
within any of the exceptions, specifi cally multiple 
writings and past performance, that would exempt it 
from the Statute of Frauds. Consequently, Olsen did 
not receive the six-year pay-out he sought.7 

Other Acts
It is quite common for LLC and Partnership Acts 
expressly to recognize oral and implied agree-
ments.8 Under the Indiana Business Flexibility Act, 
an “operating agreement” is defi ned as referring to 
“any written or oral agreement of the members as to 
the affairs of a [LLC] and the conduct of its business 
that is binding upon all the members.”9 The Revised 

Uniform Limited Liability Company Act (2006) rec-
ognizes that an “operating agreement” may be “oral, 
in a record, implied, or in any combination there-
of.”10 Virginia, in defi ning an operating agreement, 
simply refers to “an agreement of the members,” 
without specifying whether the agreement must 
be in writing or otherwise.11 Similarly, partnership 
agreements may be written, oral or implied,12 as may 
limited partnership agreements.13 

In contrast, the New York LLC Act defi nes an op-
erating agreement as a “written agreement” of the 
members.14 Further, the New York LLC Act, in §417, 
directs that the members “shall adopt a written op-
erating agreement,” but states nothing further with 
respect to whether the failure to do so either impacts 
upon the validity of the LLC or the enforceability 
of an operating agreement that is not in writing. At 
least one New York court has held that the default 
provisions of the New York LLC Act constitute the 
“statutory operating agreement” of the LLC.15 

The Revised Uniform Limited Liability Company 
Act16 does not impose any Statute of Frauds limita-
tions within its text, while the Prototype LLC Act 
did impose writing requirements with respect to 
several distinct points, including capital contribu-
tion obligations, mandatory records and assignment 
of an interest in the LLC.17 Conversely, the Kentucky 
LLC Act has distributed throughout the limitation, 
inter alia, “except as provided in a written operating 
agreement.”18 The best reading of these provisions 
is that they are point specifi c Statute of Frauds that 
neither (a) suggest that the general Statute of Frauds 
is not applicable to the agreement as a whole nor 
(b) in any manner imply that a provision not so initi-
ated is not subject to modifi cation in the operating 
agreement. For example, the Kentucky LLC Act, at 
KRS 275.290(1), details the basis upon which an LLC 
may be judicially dissolved; the provision does not 
contain an “except as otherwise provided in a written 
operating agreement” provision. Rather than imply-
ing that the provision is for that reason not subject 
to modifi cation or waiver be private ordering,19 the 
correct reading is that there simply exists no Statute 
of Frauds limitation, at least with the LLC act, as to 
such a modifi cation or waiver.

Other Aspects of the 
Statute of Frauds
The Statute of Frauds addresses, of course, obliga-
tions other than those to be performed in a single 
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year. For example, it is common and indeed may be 
universal that agreement relating to the sale or transfer 
of real property must be in writing.20 An obligation 
to contribute real property to a partnership or LLC is 
clearly subject to the Statute of Frauds.21 Conversely, 
the fact that the sole or the primary asset of an LLC 
is real property does not of itself subject the operat-
ing agreement to the requirements of the Statute of 
Frauds.22 Further, it has long been recognized that 
an oral partnership agreement addressing the profi ts 
from or dealing in real property for profi t is not invalid 
on the grounds of the Statute of Frauds.23 

The Partnership Cases
With respect to general partnerships, the application 
of the Statute of Frauds may depend on the nature of 
the partnership. Partnerships may exist “at will,” “for 
particular undertaking” or “for a particular term.”24 
With respect to a partnership at will, that being one 
which is terminable by any partner without, absent 
contrary private ordering, any liability consequent to 
that termination, the agreement to establish the part-
nership is terminable within one year of its making and 
is therefore outside the Statute of Frauds.25 Conversely, 
where a partnership is for a term to exceed a year, or 
where the undertaking will require more than a year 
from the time of the making of the contract, and there 
is agreement to remain partners for that period of 
time, the agreement should be subject to the dictates 
of the Statute of Frauds.26 Unfortunately, it must be 
recognized that not all courts have recognized these 
distinctions, and have as a consequence issued overly 
broad and consequently incorrect statements as to the 
application (or not) of the Statue of Frauds.27

The Application of the Statute 
of Frauds to Oral Partnership/
Operating Agreements

At a recent meeting of the Committee on LLCs, 
Partnerships and Unincorporated Entities, there was 
a split among the participants regarding the impact 
of the Olsen ruling. There was expressed the view 
that the decision is detrimental to the enforcement 
of agreements and that the statutory authorization 
of oral and implied agreements should have been 
interpreted as overriding the Statute of Frauds. Other 
participants took the opposite view, noting that there 
was no express override of the Statute of Frauds, 

that the Delaware legislature is well aware of how 
to expressly override otherwise applicable statutory 
provisions,28 and that partnership/operating agree-
ments are not of such a nature that the accepted 
benefi ts of the Statute of Frauds should not there ap-
ply. I am of the second opinion. The Statute of Frauds 
applies not to agreements generally, but only (at least 
as applied in Delaware) to individual provisions of 
agreements that have not been reduced to a signed 
writing. Olsen has no application to signed agree-
ments, but the knowledge of its holding should further 
incentivize both counsel and members to see that the 
partnership/operating agreements that are prepared 
are properly executed. Terms that do not implicate 
one of the categories of agreements subject to the 
Statute of Frauds, including terms that are subject to 
performance within a year, will remain enforceable. 
Only a narrow class of possible terms will be set 
aside by the Statute of Frauds, and the fact that it has 
taken until 2008, Delaware having adopted its LLC 
Act in 1992, for such a case to arise evidences that 
the issue is quite narrow. 

That said, there is at least one point on which 
clarifi cation would be helpful. Under Delaware law, 
as well as the law of numerous other jurisdictions, a 
merger or other organic transaction may be approved 
by less than a majority of the partners/members,29 but 
even those not voting in favor of the transaction are 
deemed bound by the partnership/operating agree-
ment of the organization surviving the transaction.30 
There is a question as to whether the nonconsent-
ing partners/members are going to be able to assert 
a Statute of Frauds defense against any provisions 
of those agreements that fall within the Statute of 
Frauds. While there will in most if not all instances 
be no question as to the terms of the agreement, the, 
or at least a, question will be whether the statutory 
declaration that the partners/members are bound 
is suffi cient to override any provisions thereof that 
would otherwise implicate the Statute of Frauds.

Conclusion
Partnerships, both limited and general, and LLCs ex-
ist not as islands of law unto themselves but rather 
within a sea of other law.31 Being primarily creatures 
of private ordering between the participants, we are 
accustomed to looking fi rst to that agreement in order 
to ascertain the rights and responsibilities of the vari-
ous parties.32 The Olsen decision provides important 
guidance as to how broader contract law applies in 
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the relatively new realm of operating agreements, 
and cautions each of us who have relied upon an 
express statutory authorization/recognition of oral 

operating agreements not to consider such to be ipso 
facto exempt from broader contract law including the 
Statute of Frauds.
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