Timothy Eifler EricaL.Horn

Louisville Lexington
502.560.4208 859.231.3037
STOLL Timothy.Eifler@skofirm.com Erica.Horn@skofirm.com
KEENON
YT ECE Jennifer S. Smart Jackson White
OGDEN . .
L exington L exington
859.231.3619 859.231.3617
STATE & FEDERAL TAX PRACTICE Jennifer.Smart@skofirm.com Jackson.White@skofirm.com

Tobacco Company Entitled to Exemption for Inventory-In-Transit

Jennifer S. Smart

In Pinkerton Tobacco Company, LP v. Department of Revenue, KBTA, File No. K11-R-
20, Order No. K-23033, (March 27, 2013), the KekjuBoard of Tax Appeals’ (“Board”) held
that Pinkerton Tobacco Company, LP (“Pinkerton”)swentitled to an exemption from state
tangible personal property tax on inventory-in-sidleven though the inventory had been sold to
Swedish Match North America, Inc. (“Swedish Mat¢hP)nkerton’s parent company, at the time
of out-of-state shipment of the inventory.

The Board noted that the case involved a singleeis- whether inventory stored in a
Kentucky warehouse qualified for the state propéaty exemption for inventory-in-transit set
forth in KRS 132.097, which provides an exemptiar personal property “placed in a
warehouse or distribution center for the purposeswabsequent shipment to an out-of-state
destination. Personal property shall be deemedetcheld for shipment to an out-of-state
destination if the owner can reasonably demonstratethe personal property will be shipped
out-of-state within the next six (6) months.”

Pinkerton manufactures tobacco products, inclutboge leaf tobacco, pipe tobacco and
snuff in Kentucky, and stores the products on-gitel sold to Swedish Match, the only buyer.
The undisputed evidence at the Board hearing itelicthat Swedish Match then sold 93% of
the tobacco to customers located outside Kentuckie evidence also indicated that either
Pinkerton or Swedish Match made arrangements witlir@party common carrier to deliver the
goods to out-of-state customers. There was alsiisputed evidence presented at the hearing
indicating the tobacco had to be shipped to custeméhin six months of manufacture in order
to be “fresh.”

The Department of Revenue’s (“Department”) positwas that because Pinkerton was
the owner of the tobacco on the assessment datanofary 1 it was subject to the tax. It also
argued that Pinkerton could not qualify for the mp#ion once it sold the tobacco to Swedish
Match since Pinkerton was no longer the owner efgbods and therefore could not “reasonably
demonstrate that the personal property will be guapout-of-state within the next six months,”
as required by KRS 132.097. Pinkerton argued tti@fplain language of the statute was met,
and there was no requirement that the taxpayertbe/property at the time of shipment out-of-
state.

The Board rejected the Department’s argument asd that KRS 132.097 “is neither
ambiguous nor unclear, and must be given its pteaning.” The Board further stated: “As the



Supreme Court most recently stated, ‘[w]here thedeof the statute are clear and unambiguous
and express the legislative intent, there is nanrdor construction or interpretation and the
statute must be given its effect as written.” Keky Unemployment Commission v. Diana
Cecil, 381 S.W.3d 238 (Ky. 2012). The Board hélat KRS 132.097 does not require the out-
of-state sale to take place in any particular mgndees not require the sales to be first
consummated in Kentucky before the goods are stippé-of-state, and does not require that
the owner of the goods ship them out-of-state.

The Board noted that the Department did not desthet the property was shipped out of
Kentucky within six months of manufacture, and appd to have created a non-rebuttable
presumption that intervening sales automaticallgqdalify taxpayers from claiming the
exemption. The Board concluded that the Departimelgnial of the exemption to Pinkerton
was not supported by the law or the evidence obrcecand that Pinkerton had reasonably
demonstrated that the tobacco was shipped outtd#-stithin six months of manufacture, as
required by KRS 132.097.



