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Waiving Fiduciary Obligations

In Gotham Partners,1 the Delaware Supreme 
Court held that the then-existing language in the 
Delaware Limited Partnership Act providing that 

fi duciary duties may, in a limited partnership agree-
ment, be “expanded or restricted” was not suffi cient 
to permit the elimination of fi duciary duties.2 Subse-
quently, in 2004, the Delaware General Assembly 
amended the Delaware LLC, Limited Partnership and 
the General Partnership Acts to provide expressly that 
the organic agreement between the participants may 
“eliminate” fi duciary obligations.3 Since then, we 
have been advised that it is the Court’s expectation 
that any waivers of fi duciary duties must be carefully 
crafted,4 and as well that, if the transaction is suffi -
ciently specifi c, parties thereto should not thereafter 
seek to undo the deal to which they have entered.5 

A recent pair of decisions highlights the issues that 
arise when a waiver of fi duciary obligations is the 
desired outcome. The fi rst of these decisions was 
rendered in Faulkner v. Kornman (in re The Heritage 
Organization, L.L.C.),6 where the question presented 
was how to interpret a waiver of fi duciary duties set 
forth in an operating agreement. In this instance, the 
operating agreement was specifi c that the manager 
of the Heritage Organization, L.L.C. owed no fi du-
ciary obligations to either that business organization 
or to its members. Heritage Organization, L.L.C. 
is a Delaware L.L.C. formed in 1994 that, in May 
2004, fi led a voluntary petition for bankruptcy under 
Chapter 11.

The Heritage operating agreement provided:

The manager should not be required to exercise 
any particular standard of care, nor shall he owe 
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any fi duciary duties to the Company or the other 
Members. Such excluded duties include, by way 
of example, not limitation, any duty of care, duty 
of loyalty, duty of reasonableness, duty to exercise 
proper business judgment, duty to make business 
opportunities available to the company, and any 
other duty which is typically imposed upon cor-
porate offi cers and directors, general partners or 
trustees. The Manager shall not be held personally 
liable for any harm to the Company or the other 
Members resulting from any acts or omissions 
attributed to him. Such acts or omissions may 
include, by way of example but not limitation, 
any act of negligence, gross negligence, reckless-
ness, or intentional misconduct.

In this bankruptcy pro-
ceeding, one argument 
of the Trustee was that, 
inter alia, the managers 
of Heritage7 owed com-
mon law fi duciary duties 
in addition to those de-
tailed in the operating 
agreement. In response, 
the Court noted that, un-
der Delaware law, a limited liability company is a 
creature of contract, citing as authority, Bernstein 
v. TractManager, Inc.8 and Douzinas v. Am. Bureau 
of Shipping, Inc.9  for the proposition that whether 
such rights or duties as existed were those as de-
tailed in the operating agreement. On that basis, the 
Defendants’ Motion for Summary Judgment as to 
allegations of breach of fi duciary duties and gross 
negligence was granted as: 

The Trustee has still to demonstrate the existence of 
any fi duciary duties owed …. Without a duty, there 
can be no breach of duty or resulting harm. 

Conversely, the ultimate outcome of the decision 
rendered in Kahn v. Portnoy10 was highlighted by the 
lead-in paragraph of the opinion, which states:

Limited liability companies are primarily crea-
tures of contract and the parties have broad 
discretion to design the company as they see fi t 
in an LLC agreement. With this discretion, how-
ever, comes the risk—for both the parties and this 
Court—that the resulting LLC agreement will be 
incomplete, unclear or even incoherent. 

In this instance, the LLC agreement at issue spe-
cifi cally imported, and then sought to modify, the 
fi duciary duties imposed under Delaware Corporate 
Law. The Court found that the agreement failed “to 
clearly articulate the contours of these contractual 
fi duciary duties,” provided an ambiguous defi nition 
of fi duciary duties and was open to more than one 
reasonable interpretation, thereby precluding the 
award of a motion to dismiss. 

While these cases are helpful illustrations of 
what does and does not constitute the obligation to 
scriven with precision, as applied outside of Dela-
ware there is begged a crucial question, namely 
whether it is permissible to even so scriven. As 
noted above, the Delaware LLC, limited partner-
ship and general partnership acts expressly permit 

the elimination of the fi -
duciary duties, including 
the duty of care and the 
duty of loyalty.11 Certain 
other states, at least in 
individual statutes, simi-
larly permit elimination 
of either duties or culpa-
bility for their violation.12 
It is incumbent upon the 

drafter to be sure that statutory limitations upon 
the modifi ability/elimination of fi duciary duties 
are satisfi ed. An exactingly precise modifi cation or 
elimination may not be enforced when the statute 
does not expressly permit such modifi cation/elimi-
nation, and will of course be a nullity if it extends 
beyond the degree to which a statute expressly 
permits modifi cation/elimination. For example, the 
Uniform Limited Partnership Act (2001), at Section 
110 thereof,13 provides inter alia, that an agreement 
of limited partnership may not eliminate the duty of 
loyalty, may provide exceptions to the duty of loy-
alty only if not “manifestly unreasonable,” or may 
not “unreasonably” reduce the duty of care. In the 
context of a limited liability company governed by 
the Uniform Limited Liability Company Act (2006),14 
a different formulation is used as to the degree to 
which either the duty of loyalty or the duty of care 
may be modifi ed, but again, it is not permitted that 
either obligation be eliminated. 

Working against these statutory limitations may be 
more diffi cult than is the situation in Delaware where, 
assuming the parties to the transaction are agreeable 
to such, a complete waiver of the duties is permis-
sible. It is rather more diffi cult within the scope of 
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indefi nite statutory formations and distinctions such 
as between “unreasonable” and “manifestly unrea-
sonable,”15 to craft a modifi cation of the obligations 
imposed. Absent guidance, which guidance has not 
to date been forthcoming, as to how these limita-
tions on modifi ability will be applied, there will exist 
questions regarding whether any particular language 
is or is not going to be enforceable. This risk should 
be communicated to those persons who are seeking 
an operating or partnership agreement that departs, 
especially if the departure is signifi cant, from the 
default standards. 

With the language sanctioned in Faulkner, we have 
a benchmark as to what, at least with respect to part-
nerships, limited partnerships and LLCs organized in 
Delaware, is suffi cient specifi city for the elimination 
of fi duciary obligations. This guidance, however, is 
certainly not controlling outside of Delaware and 
especially in those jurisdictions that do not provide an 
express authorization for the elimination of fi duciary 
duties or, more importantly, in those jurisdictions that 
have imposed limitations on the degree to which the 
default of fi duciary obligations of care and loyalty 
may be modifi ed.
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