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"You can check out any time you like, but you can 
never leave."' 

D ifferent forms of business organization afford 
the participants therein different degrees of 
opportunity to withdraw from the venture, 

differentiations that vary as well between state statutes 
governing similar forms of organizations. Understand
ing those differences is crucial to avoiding gaps in 
agreement and surprises as to rights and obligations. 

Resignation Through the 
Fiduciary Lens 
Directors and officers of a corporation are fiduciaries 
to the corporation.' Absent truly extraordinary cir
cumstances, they have a unilateral power to resign 
from those positions and thereby terminate their 
ongoing fiduciary obligations.' General partners in 
a general or a limited partnership are fiduciaries' (as 
well as mutual agents) of the partnership and the other 
partners; they enjoy a unilateral power to resign as 
general partners and thereby terminate their ongoing 
fiduciary obligations.' Shareholders, qua sharehold
ers, are not fiduciaries either to the corporation or to 
the other shareholders' and have no right to resign. 
Absent extraordinary circumstances, limited partners 
in a limited partnership are not fiduciaries. While cer
tain statutes have afforded them the power to resign,' 
this power is based upon' economics and not fiduciary 
law. Therefore, the general rule is that fiduciaries have 
the power to unilaterally withdraw from the office 
giving rise to the fiduciary obligations and thereby, 
prospectively, terminate those obligations. 
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The situation in at least some LLCs is different. 
Members in a member-managed LLC owe fiduciary 
obligations to either the LLC and the other members, 
or at least to the LLC.' While in a manager-managed 
LLC, the members, qua members, do not ab initio 
have fiduciary obligations to either the LLC or the 
other members,' such obligations can arise by pri
vate ordering. What is atypical vis-a-vis other forms 
of organization is that members, qua members and 
as fiduciaries, do not have the unilateral power to 
terminate the position giving rise to those fiduciary 
obligations unless so provided in a written operating 
agreement. Absent a provision addressing the power 
to resign in a written operating agreement, a member 
desiring to resign from the LLC is at the mercy of the 
other members in order to be able to do so. Consider 
the case of a member in a plumbing repair company 
organized as an LLC. That member would like tore
sign and set up his own plumbing company (where, as 
we know, he wi II make far more money than he would 
as an attorney). As a member, he owes a fiduciary 
duty of loyalty to the LLC, 10 and is therefore precluded 
from competing with the LLC. The subject operating 
agreement is silent as to resignation. Therefore, that 
member is at the mercy of all the other members in 
the current LLC consenting (or not) to his departure 
and opening a competing business. If the member, 
not released as such by the other members, opens the 
competing venture, then (a) there is a manifest breach 
of the duty of loyalty and (b) the member is bound to 
turn over to the LLC all profits and benefits derived 
from the new venture. 11 From the perspective of that 
member desiring to open his own business, this is not 
a very tenable situation. 

Different Models for Member 
Resignations 
As adopted in 1994, the Kentucky LLC Act gave 
members the right, on 30 days prior written notice, to 
withdraw from the LLC and to receive the "fair value" 
of their limited liability company interests." At that 
time, LLCs had, as a default rule, minimal "capital 
lock-in."13 This rule was merely a default, and could 
be modified in the written operating agreement. In 
1998, the provision allowing a member to unilaterally 
withdraw from an LLC was deleted from the Kentucky 
LLC Act, and replaced by the following provision: 

Unless otherwise provided in a written operating 
agreement, a member has no right to withdraw 

from [an LLC]. If the written operating agreement 
does not specify a time a member may withdraw, 
a member shall not withdraw without the consent 
of all other members remaining at the time. 1~ 

After 1998, a member does not have the right to 
withdraw from a Kentucky LLC unless such a right 
is set forth in a written operating agreement or, 
at the time resignation is desired, all of the other 
members consent." • 

As adopted in 1992, the Delaware LLC Act afforded 
a member the unilateral right to with·draw upon six 
months prior written notice, whereupon the former 
member is/was to receive the fair value of their inter
est in the company. 16 Although not retroactive to LLCs 
formed prior to the 1996 amendments, 17 fromjuly 31, 
1996, a member of a Delaware LLC does not have 
a right to resign unless so provided in the operating 
agreement.1

' If resignation is permitted, absent private 
ordering to the contrary, the member has a righttobe 
redeemed by the company for fair value. 19 

The Revised Uniform Limited Liability Com
pany Act20 provides a default rule that a member . 
may withdraw from the LLC.21 A dissociation by 
resignation will be rightful or wrongful," and if 
wrongful, the disassociated member is liable to 
the company and in certain instances the other 
members for the damages caused thereby." Upon 
resignation, the resigning member is a transferee 
of its own transferable interest," and on a pro
spective basis fiduciary duties as a member" and 
the right to participate in the LLC's management 
are terminated." 

The Private Ordering of 
Resignation 
The initial question is whether the operating agree
ment does or does not afford the member the power 
to resign. The next question is the mechanism of 
resignation, and the final question to be addressed is 
the status of the resigning member. See Chart 1. 

Option 1-No Power to Resign 
If the members have no power to resign from the LLC, 
simply for purposes of clarity, that rule should be set 
forth in the operating agreement. For example: 

§ __ No Power of Resignation. Prior to the 
completion of the liquidation and winding-up 
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of the affairs of the Company, no Member may 
resign from the Company. 

To the extent that the operating agreement provides 
for its amendment by fewer than all of the members, 
an individual member could be released from this 
obligation by whatever vote is necessary for the 
amendment of the operating agreement. 

Option II-A Unilateral Power 
to Resign 
The operating agreement may afford any member the 
power to unilaterally withdraw from the LLC. To accom
plish this, the operating agreement could provide: 

§_Member Power to Resign. Any Member may, 
by delivery of written notice to the Company, 
resign as a Member in the Company. 

Alternatively, it may be desired that there be a 
minimum period of notice and/or that the resigna
tion be effective only as of the end of an accounting 
period. For example: 
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§_Member Power to Resign. Any 
Member, by delivery of written no
tice to the Company, may resign as a 
Member in the Company, which resig
nation shall be effective at the end 'of 
the calendar month that includes the 
30th day after receipt by the Company 
of said written notice. 

Option III-A , 
Conditional Right to 
Withdraw 

The operating agreement may contain a 
conditional right of resignation; that is, 
there is a case-by-case approval (or not) 
of the desire to resign. There should be a 
mechanism for (a) the member desiring 
to withdraw to give notice of its intent ' 
to do so; (b) a determination as to who 
(managers, other members) determines 
whether the approval wi II be granted 
and, within that group, the necessary 
voting threshold; and (c) a determina
tion as to what will be the default rule 

if the group charged with the approval (or not) of a 
proposed resignation does not act within the defined 
time frame. For example: 

§_Member Resignation. A Member desiring to 
resign as such from the Company shall provide to 
the Company written notice of the desire to resign. 
The resignation is subject to the approval of [all of 
the managers] [a majority of the managers] [all other 
members] [a super-majority of the other members] 
[a majority of the other members], who are charged 
to either approve or disapprove the proposed resig
nation within [30] days of receipt by the Company 
of the notice of desire to resign. If no action is taken 
with respect to the desire to resign, the proposed 
resignation shall be [approved] [disapproved]. 

Status After Resignation 
Once there has been agreement that a particular 
member may resign from the LLC, there remains the 
question of the status of the now resigned member. 
There are at least two possibilities. Under the first pas-
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sibility, a member, having resigned from the company, 
will be an assignee thereof, and as an assignee will 
have an ongoing (albeit minimal) relationship with 
the company." Such a provision would read: 

.§____Status of a Member Having Resigned. From 
the effective date of a Member's resignation as 
such, the former Member shall be an assignee. 

Upon resignation a member becomes, in effect, the as
signee of its own limited liability company interest From 
there, the rights of an assignee are defined in the applicable 
LLC act. Under the Kentucky LLCAct, the affirmative rights 
of an assignee are that the assignee is entitled: 

"to receive, to the extent assigned, only the 
distributions to which the assignor would be 
entitled."" 

Another important provision states that an assignee 
shall not be: 

"entitle[d] to participate in the management and 
affairs of the limited liability company or to be
come or exercise any rights of a member other 
than the right to receive distributions pursuant to 
subsection (1 )(b) of this section."" 

Alternatively, it could be provided that upon res: 
ignation, a member will have put its limited liability 
company interest to the LLC, thereby converting its 
rights from property" into contract and entitling it to a 
buy-out on whatever terms are specified in the operating 
agreement Without here attempting to delve into the 
morass that is defining how values will be determined 
in a buy-out context, such a provision could provide: 

.§____Effect of Resignation. Upon the effective date 
of a Member's resignation from the Company, (i) 
the Member's limited liability company interest 
shall be deemed to be put to the Company for a 
value to be determined in accordance with Section 
_of this Agreement, and (ii) the former Member's 
relationship with the Company shall be converted 
from one of property to one of contract. The 
Company's consequent obligation to the former 
Member shall be satisfied as provided in Section 
__ of this Agreement. 

Mixing the two concepts, it could be provided that, 
from the effective date of resignation, the former 

member will be an assignee of its limited liability 
company interest, and thereafter the company would 
have the right to call that assignee interest, converting 
same into a contract right to be valued and paid for 
as otherwise dictated in the operating agreement. 

A Few Other Things to 
Consider that Could Go Wrong 
Capital Contribution Obligations 

' 
First, with respect to a resigning member, attention must 
be paid to the operating agreement and any ongoing 
capital contribution obligations that were assumed. 
Although the conclusion is somewhat counterintuitive, 
a member who has resigned from the company and 
who will therefore be an assignee may still be respon
sible for capital contribution obligations undertaken 
in the operating agreement even though an assignee is 
not considered, as such, to be a party to the operating 
agreement. For example, under Kentucky law: 

The assignor of a limited liability company in
terest shall not be released· from liability as a 
member solely as a result of the assignment." 

Therefore, if one represents a minority member in an 
LLC that has ongoing capital contribution obligations, 
in negotiating any resignation, there should be an ex
press cut-off of the future contribution obligations." In 
addition, there needs to be provided indemnification 
by the company and the other members to the extent 
that, notwithstanding the company's waiver of those 
additional contribution obligations, they are enforced 
by a creditor who relied thereon." 

Indemnification and Advancement 
Other points to consider with respect to resigning 
members are indemnification and advancement 
provisions. Any right to indemnification or right to 
advancement of expenses from an LLC is typically a 
matter of contract; as a default rule, such rights do 
not exist." A member, having resigned and become 
either an assignee or the holder of only a contract 
right of redemption from the LLC, is not a party to the 
operating agreement. All else being equal, the mem
ber is not in a position to insist upon rights of either 
indemnification or advancement that were set forth 
in the operating agreement and from which it ben
efited during the period that it was a member. When 
------------ Continued on page 77 
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representing a minority member 
who is leaving an LLC in which 
the operating agreement provides 
for indemnifi~ation and/or ad
vancement, it is important that the 
documents relating to the resigna
tion provide for the continuation 
of those rights. Conversely, when 
representing the LLC vis-a-vis a 
resigning member, there may be 
significant reluctance to continue 
to provide rights of either indem
nification or advancement. 
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