THE 2015 AMENDMENTS TO THE KENTUCKY
BUSINESS ENTITY STATUTES
Thomas E. Rutledge*
I. INTRODUCTION
As a further component to the efforts to ensure that Kentucky has the
most up-to-date business entity statutes available in the country, the
2015 General Assembly passed, and Governor Beshear signed, a series of
revisions and additions to those laws. Essentially, these new statutes can
be divided into three divisions. Initially, there are a series of
miscellaneous changes across the range of business statutes, which
revisions are generally intended to provide additional clarity as to
applicable rules. Second, there are adopted a series of additions and
revisions to the Nonprofit Corporation Acts, revisions which generally
speaking bring the law of nonprofit corporations more into line with that
of business corporations. Third, there has been adopted the Kentucky
Unincorporated Nonprofit Association Act, an entirely new organizational
form which will provide certainty for arrangements that previously have
had no statutory basis. After a review of the legislative history of this Act
and technical revisions addressing the workings of the office of the
Secretary of State, these statutes will be reviewed in the order just set
forth.
II. LEGISLATIVE HISTORY
This legislation was introduced to the Kentucky General Assembly as
House Bill 440 under the sponsorship of Speaker Pro Tem Jody Richards,
Representative Tom Kerr, and Representative Chris Harris. H.B. 440 was
referred to the House Judiciary Committee where it was called for a
hearing by Chairman John Tilly on February 26; it received a unanimous
vote in its favor and was recommended to the consent calendar. The bill
was heard on the House floor on March 2; the vote was 94 in favor and 0
against. Transmitted to the Senate, the bill was assigned to the Judiciary
Committee. Called by Chairman Westerfield on March 9, the bill received
unanimous approval and was recommended to the consent calendar.
The bill was approved by the entire Senate on March 11 with 36 votes in
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favor and 0 votes against.1 The Bill was signed by Governor Beshear on
March 20. The legislation’s effective date was June 24, 2015.2
III. SECRETARY OF STATE
The statutory authority for the Secretary of State to accept electronic
signatures has been supplemented to include filings by a statutory trust
as well as those by an unincorporated nonprofit association.3 In addition,
the Secretary of State has been granted the express authority to redact
documents filed pursuant to the Kentucky Business Entity Filing Act of
such information whose disclosure is otherwise prohibited. 4 By way of
example, were the articles of incorporation, in addition to listing the
initial directors, to recite their Social Security Numbers, were there a
statute providing Social Security Numbers should not be set forth in a
public record, the Secretary of State would have the authority to redact
them from the filed document.
IV. BUSINESS CORPORATIONS
A. Conforming the Aspirational and Indemnification Standards
With respect to business corporations, one change made corrects a
typographical error that can be dated to 1988. At that time, in the course
of drafting the Kentucky Business Corporation Act, it being based upon
the then existing version of the Model Business Corporation Act, a
decision was made to define the aspirational standard of a director as
including the more subjective “honestly” in place of the more objective
“reasonably.”5 However, even as this change was made with respect to
the aspirational standard, a similar change was not made with respect to
the standard for affording a director indemnification; that provision
continued to utilize “reasonably.” In order to address this differential
and provide for the intended consistency between the aspirational
* Thoma s E. Rutledge i s a member of Stoll Keenon Ogden PLLC res ident i n th e Lo ui s vi l l e,
Kentucky office. A frequent s peaker a nd wri ter o n b us i nes s o rga ni z a ti o n l a w , h e h a s b een
publ i s hed i n journa l s i ncl udi ng the B USINESS LAWYER, the D ELAWARE JOURNAL OF CORPORATE LAW, the
AMERICAN B USINESS LAW JOURNAL a nd the JOURNAL OF TAXATION, a nd i s a n el ected member of the
Ameri can Law Institute.
1. On Ma rch 11, the House concurred to the Senate Committee Substitute by a vote of 98 i n
fa vor a nd 0 a gainst.
2. See Ky. Att’y Gen. Op. 15-008 (Apri l 2, 2015).
3. See KY. R EV. S TAT. ANN. § 14.105(1) (Wes t 2015), amended by 2015 Ky. Acts , ch. 34, § 1.
4. See id. § 14A.2-010(13).
5. Compare id. § 271B.8-300(1)(c) (“hones tl y”), with MODEL B US. CORP . ACT § 8.30 (AM. B AR
ASS’N 2011) (“rea sonably”).
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standard and the standard for indemnification, KRS section 271B.8-510
has been revised to delete “reasonably,” substituting in place thereof
“honestly.”6
B. Qualification by Foreign Insurance Companies
Having its roots in the law of business corporations, but now set forth
in the Kentucky Business Entity Filing Act, 7 a revision has been made for
when a foreign corporation must qualify to transact business. 8
Specifically, prior to the enactment of the Kentucky Business Corporation
Act, foreign insurance companies were exempt from the obligation to
qualify to transact business with the Kentucky Secretary of State.9
Foreign insurance companies are subject to merit review before they are
afforded a Certificate of Insurance by the Commissioner of Insurance. No
such merit review is undertaken by the Secretary of State’s office in
affording a foreign business entity a Certificate of Authority. 10 Readopting the rule that existed prior to 1988, foreign insurance companies
holding a Certificate of Authority from the Department of Insurance will
not separately be required to qualify to transact business by a filing with
the Secretary of State.11 Consequent to this amendment, it is clear that a
foreign insurer will have the capacity to initiate suit in Kentucky
notwithstanding that it has not received, from the Secretary of State a
Certificate of Authority.12 Nevertheless, there is no less protection
afforded to those who may need to bring suit against a foreign insurer.
Rather, each foreign insurer transacting business in Kentucky is deemed
to have appointed the Secretary of State as its registered agent. 13

6. See KY. R EV. S TAT. ANN. § 271B.8-510(1)(b) (Wes t 2015), amended by 2015 Ky. Acts , ch. 34,
§ 8.
7. See generally Thoma s E. Rutledge & La ura A. D’Angelo, The Kentucky Business Entity Filing
Act: An Introduction, 74 B ENCH & B AR 6 (Sept. 2010); Thomas E. Rutledge & La ura K. Tza netos, The
Kentucky Business Entity Filing Act: The Next Step Forward in the Rationalization of Business Entity
Law, 38 N. KY. L. R EV. 423 (2011).
8. See also generally Thomas E. Rutledge, Kentucky, Doing Business in States Other than the
State of Incorporation (BNA Corpora te Practice Series Portfolio 84).
9. See KY. R EV. S TAT. ANN. § 271A.520(1) (Wes t 2015), repealed by 1988 Ky. Acts , ch. 23, § 248
(“No foreign corporation, except a foreign insurance company, s ha ll have th e ri g ht to tra ns a ct
bus iness in this state until i t shall have procured a certifica te o f a utho ri ty to d o s o f ro m th e
Secretary of Sta te.”) (emphasis added).
10. See id. § 14A.9-030.
11. See id. § 14A.9-010(7).
12. See id.; see also id. § 286.2-670 (a ddressing the bringing of suit by a forei g n i ns u rer n ot
hol ding a certificate of insurance).
13. See id. § 304.3-230(1)–(2):
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This is not to say, however, that a foreign insurer is precluded from
qualifying to transact business with the Secretary of State. The
application for the Certificate of Authority will need to identify the
Secretary of State as the registered agent and office. 14 Qualification with
the Secretary of State may be necessary if, for example, the insurer
desires to transact business under a name other than its real name. 15
C. Simplification of Merger Filings
Changes made to the Business Corporation and Limited Liability
Company Acts simplify the filings that must be made upon a merger.
Under the prior system, in order to effect a merger, both articles of
merger and the agreement and plan of merger were filed with the
Secretary of State.16 In many circumstances, this necessitated the filing of
documents containing business information that would be considered
confidential. Kentucky has now adopted the more modern approach, 17
and the only filing required to effectuate a merger is the articles of
merger.18 The requirements for the articles of merger have been slightly
revised to ensure that the minimum information necessary is on the
public record.19

(1) Upon i ssuance of a certificate of authority to do business in this state,
the fol lowing s hall be deemed to have a ppointed the Secreta ry o f S ta te a s
thei r a ttorney to receive s ervice of lawful process issued against them i n thi s
s ta te: (a) Foreign or alien i nsurers; (b) D o mes ti c re ci proca l i ns urers ; ( c)
Domestic Lloyd’s i nsurers; (d) Qualified self-insurers.
(2) Such a ppointment shall be irrevocable, shall bi nd a ny s ucces s or i n
i nterest or to the assets or liabilities of the insurer, and shall remain i n e ff ect
a s l ong as there is in force i n this state or elsewhere a contract that would give
ri s e to a ca use of a ction i n this state, made by the i ns ure r, o r l i a bi l iti es o r
duti es a rising therefrom.
14. See id. § 304.3-230(2) (“i rrevoca ble”); see also id. § 14A.9-030(i )(g).
15. See KY. R EV. S TAT. ANN. § 365.015(2)(a ) (West 2015).
16. See id. § 271B.11-050(1), pri or to a mendment by 2015 Ky. Acts ch. 34, § 9 (“deliver to th e
Secretary of Sta te for filing a rticles of merger or s hare exchange s etti n g f o rth ( a ) th e p l a n o f
merger or s ha re excha nge ”); id. § 275.360, pri or to a mendment by 2015 Ky. Acts ch. 34, § 56
(“deliver to the Secretary of Sta te for filing a rticles of merger… s etting forth: … ( b ) th e p l a n o f
merger”).
17. See, e.g., D EL. CODE ANN. ti t. 8, § 251(c) (Wes t 2014); MODEL B US. CORP . ACT § 11.06 (AM. B AR
ASS’N 2011).
18. See KY. R EV. S TAT. ANN. § 271B.11-050 (Wes t 2015), amended by 2015 Ky. Acts , ch. 34, § 9;
id. § 275.360, amended by 2015 Ky. Acts , ch. 34, § 56.
19. See id.; id. § 275.360. In s o doing, certain actions s uch as a m endm ent o f th e o rg a ni c
documents of the entity s urvi ving the merger must be s et forth i n the articles of merger i n o rder
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D. The Appropriate Court for Forum Selection
There has been added to the Business Corporation Act the defined
term “appropriate court.”20 The term “appropriate court” is otherwise
now utilized as determining where a corporation has the option of
requiring that derivative actions or actions to compel the production of
corporate records be filed.21 Note that in Kentucky, the requirement
must be set forth in the articles of incorporation; a bylaw provision to the
same effect is not authorized by statute. 22
to be opera ti ve. See id. § 271B.11-060, amended by 2015 Ky. Act, ch. 34, § 10; id. § 275.365,
amended by 2015 Ky. Acts , ch. 34, § 57.
20. Id. § 271B.1-400(1), amended by 2015 Ky. Acts , ch. 34, § 6.
21. See id. § 271B.7-400(7).
22. Compare Boi lermakers Local 154 Ret. Fund v. Chevron Corp., 73 A.3d 934 (Del. Ch. 2013) ,
with Ci ty of Provi dence v. Fi rst Ci tizens BancShares, Inc., 99 A.3d 229, 233-34 (Del. Ch. 2014) (both
upholding venue selection provisions of corporate bylaws). The 2015 Delaware General Assembly
a mended the DGCL to a ddress forum selection provisions in either the certificate of i ncorporation
or the byl aws. Under the new provisions, it is cl ear that either the certificate or the b yl a ws m a y
provi de that (a) the Delaware courts a re the exclusive jurisdiction for considera ti on o f i n terna l
corpora te claims or, in the alternative, (b) the courts of a foreign juris di cti on o r a p erm i s si bl e
venue for the resolution of disputes over i nternal a ffairs provided that the Delaware courts as well
rema in an a vailable venue. At the s ame ti me, a nd this is made express in the o f fi ci a l co m m ent
rel eased with the statute, neither the certificate nor the bylaws may purport to i dentify the courts
of a juri sdiction outside of Delaware a s the excl us i ve ve n ue f o r th e re s ol uti on o f i nterna l
corpora te claims: the statute “i nvalidates s uch a provision selecting the courts i n a different State,
or a n a rbitral forum, if it would preclude litigating such claims i n the Delaware courts.”
The referenced definition of “i nternal corporate claims” of section 115 i s to “claims, i ncluding
cl a ims in the ri ght of the corporation, (i) that are based upon a vi olation of the duty by a cu rren t
or former di rector or officer or s tockholder in s uch capacity, or (i i) as to which thi s ti tl e co nf ers
juri s diction upon the Court of Chancery.”
Unres olved by the s tatute is whether and to what degree the corporation’s a rticles or bylaws
ma y i mpose a dditional restrictions upon derivative actions. See, e.g., ATP Tours , Inc. v. Deutscher
Tennis Bund, 91 A.3d 554, 557–59 (Del . 2014) (holding that by a men dm ent o f th e b yl a ws th e
boa rd of a nonprofit corporation could impose upon the members thereof a fee s hifting provision
i n the event of a deri va ti ve a cti on tha t “does not obta i n a judgment on the meri ts tha t
s ubstantially a chieves, i n substance and amount, the full remedy s ought.”); See also 18 OKLA. S TAT .
ANN. ti t. 18, § 1126 (Wes t 2015). But see Delaware Proposal Would Restrict Fee-Shifting Corporate
Bylaws, Charters, 30 CORP . COUNSEL WEEKLY 73 (Ma r. 11, 2015) (revi ewi ng Del a wa re propos a l
l i miting fee-shifting bylaws); See also Joseph A. Grundfest & Kri sten A. Sa velle, The Brouhaha Ove r
Inter-Corporate Forum Selection Provisions: A Legal, Economic and Political Analysis, 68 B US. LAW.
325 (Feb. 2013). The 2015 Delaware General Assembly passed amendm ents to th e D el a wa re
General Corporation La w providing, essentially, tha t fee shifting provisions i n either the certificate
or the byl aws will not be effective. Specifically, Senate Bill 75, wi th respect to s tock corporati o ns
(the contra ry rul e a s s et forth i n ATP Tours for nons tock/nonprofi t corpora ti ons wa s not
modi fied), a dded a new subsection (f) to section 102 to provide:
The certi ficate of incorporation may not contain a ny p ro vi s i on th a t w o ul d
i mpose liability on a s tockholder for the attorneys’ fees o r e xpens es o f th e
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E. Exclusivity of the Dissenter Rights Remedy
A technical but important revision has been made to the exclusivity
provision of the dissenter rights’ statute. At one time, major corporate
actions such as a merger, sale of substantially all assets or amendment of
the articles of incorporation required the consent of all shareholders, a
rule that protected the shareholder’s vested property interest in the
contractual terms of the venture. 23 This state of the law permitted
opportunistic rent seeking by minority shareholders, whose approval was
required for significant transactions. 24 Responding to pressures to permit
significant transactions upon less than a unanimous consent, the various
state legislatures reduced the applicable voting thresholds to less than
unanimity.25 At the same time, in order to ameliorate the impact upon
Corpora tion or a ny other party i n connection with an i nternal corporate claim,
a s defined i n § 115 of thi s ti tle.
In a s imilar vein, there i s added to section 109 of the DGCL:
The byl aws may not contain any provision that would i mp os e l i a bi li ty o n a
s tockholder for the a ttorneys’ fees or expenses o f th e Co rp ora ti on o r a ny
other pa rty i n connection with an i nternal corporate claim, as defined in § 115
of thi s ti tle.
The referenced definition of “i nternal corporate claims” of section 115 i s to “cl a i ms , i ncl udi n g
cl a ims in the ri ght of the corporation, (i) that are based upon a vi olation of the duty by a cu rren t
or former di rector or officer or s tockholder in s uch capacity, or (i i) as to which thi s ti tl e co nf ers
juri s diction upon the Court of Chancery.”
23. See, e.g., Voel ler v. Neilston Warehouse Co., 311 U.S. 531, 535 n.6 (1941); In re Va l uati on
of Common Stock of McLoom Oi l Co., 565 A.2d 997, 1004 (Me. 1989) (“The a ppraisal remedy h a s
deep roots i n equi ty. The tra di ti ona l rul e through much of the 19th century wa s tha t a ny
corpora te tra nsaction that changed the ri ghts of common share hol ders re qui re d u na ni m ous
cons ent. The a ppraisal remedy for dissenting shareholder s evo l ved a s i t b eca m e cl ea r th a t
una nimous consent was inconsistent wi th th e g ro wth a nd d evel op ment o f l a rg e b us i nes s
enterprises. By the bargain struck i n ena cti ng a n a pp ra is a l s ta tute, th e s ha re hol der w h o
di s approves of a proposed merger or other major corporate change gives up his ri ght o f ve to i n
excha nge for the ri ght to be bought out—not a t market value, but a t ‘f a i r va l ue.’”) ( ci ta ti ons
omi tted); In re Ens tar Corp., No. 7802, 1986 WL 8062, a t *5 (Del . Ch. July 17, 1986); Ch i . Co rp . v.
Munds , 172 A. 452, 455 (Del . Ch. 1934); 12B WILLIAM MEADE F LETCHER, F LETCHER’S CYCLOPEDIA OF THE
LAW OF PRIVATE CORPORATIONS § 5906.10 (2009).
24. See, e.g., Sa l omon Bros. Inc. v. Interstate Bakeries Corp., 576 A.2d 650, 651–52 ( D e l . Ch .
1989) (“[V]eto power at common l aw ‘made it possible for a n a rbitrary mi nori ty to e s ta bl i sh a
nui sance va lue for its s hares by refusal to cooperate.’”) (quoting Voe l l e r, 311 U .S . a t 535 n . 6
(1941)); In re Shore, 67 A.D.2d 526 (N.Y. App. Di v. 1979).
25. See, e.g., 12B F LETCHER, supra note 23 (“Cons equently, s tatutes were enacted co nf erri ng
wi de powers on the majority or a s pecified percentage of the stock to a mend the ch a rter, s a l e,
cons olidate, merge, etc.”) (citation omitted); Shawnee Telecom Res ou rces In c. v. B ro w n , 354
S.W.3d 542, 552–56 (Ky. 2011) (recognizing that dissenter ri ghts were crea ted to co m pens a te
corpora te s hareholders for the l oss of a common la w ri g ht) . As ea rl y a s th e 1928 U n i f orm
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the shareholder’s property rights in the terms of the existing venture,26
dissenter rights were codified, 27 affording minority participants in the
venture the ability to, upon objecting to the proposed change in the
business, extract a proportionate interest in the venture’s value for
investment elsewhere.28 Dissenter rights became more important with
the development of the cash-out merger,29 morphing from a liquidity

Bus iness Corporation Act (the predecessor to the Model Business Co rpo ra ti on Act) , a m erg er
coul d be approved by a vote of two-thirds of the s hareholders. See MODEL B US. CORP . ACT § 44( I I ) ;
see also KY. R EV. S TAT. ANN. § 271.415(2) (Wes t 2015), repealed by 1972 Ky. Acts , ch. 274, § 165
(permitting a sale of corporate assets with the a pproval of a majority of the s hareholders).
26. See, e.g., Ya now v. Teal Indus., Inc., 422 A.2d 311, 317 n. 6 (Conn. 1979) (“the a p pra i sa l
remedy has been described as an a dequate quid pro quo for statutes givi ng the majority the right
to overri de the veto of a dissenting shareholder”); Al a. By-Prods. Corp. v. Cede & Co ., 657 A.2d
254, 258 (Del . 1995) (describing appraisal as “a l imited l egislative remedy developed initially a s a
mea ns to compensate s hareholders of Delaware corporations for the loss of their co m mon l a w
ri ght to prevent a merger or consolidation by refusal to consent to s uch tra nsactions ”); Reynolds
Meta ls Co. v. Col onial Realty Corp., 190 A.2d 752, 755 (Del . 1963) (characterizing dissenter ri ghts
a s “compensation” for the loss of the ri ght to block fundamental tra nsactions); Sal om on B ros . ,
576 A.2d a t 651 (“The judicial determination of fair va lue pursuant to § 262 i s a ‘s tatutory ri ght . .
. gi ven the shareholder a s compensation for the abrogation of the common l aw rule that a s ingle
s ha reholder could block a merger.’”) (quoting Fra ncis I. duPont & Co. v. Uni versal Ci ty S tu di os ,
343 A.2d 629, 634 (Del . Ch. 1975)); In re Enstar Corp., 1986 WL 8062, a t *5 (cha ra cteri zi ng
di ssenter ri ghts as “compensation” for the loss of the ri ght to block fundamental tra ns a cti ons ) ;
Ha ri ton v. Arco El ecs ., Inc., 182 A.2d 22, 25 (Del . Ch. 1962) (a ppra i s a l remedy gi ven to
s ha reholders i n “compensation” for l oss of ri ght to prevent a merger), aff’d, 188 A.2d 123 ( D e l .
1963); Chi. Corp., 172 A. a t 455 (“In compensation for the lost ri ght [of a stockholder to defea t a
merger tra nsaction] a provision was written into the modern s ta tu tes g i vi ng th e d i ss enti ng
s tockholder the option completely to retire from the enterprise and receive the value of his stock
i n money.”); 12B F LETCHER, supra note 23.
27. For a revi ew of the adoption of the a ppraisal remedy a nd its development s ince that time,
see Robert B. Thompson, Exit, Liquidity and Majority Rule: Appraisal’s Role in Corporate Law , 84
G EO. L. R EV. 1 (1995). In 2007, Kentucky’s partnership, limited pa rtn ers hi p a nd LLC a cts w ere
a mended to expressly provide, i n those organizational contexts, that dissenter ri ghts would e xi s t
onl y i f provided for by pri vate agreement. These a mend men ts p re cl u de th e a rg u ment th a t
di ssenter ri ghts a re a matter of common law that protect th e i nteres ts o f pa rtn ers a nd LLC
members . See Thoma s E. Rutl edge, The 2007 Amendments to the Kentucky Business Entity
Statutes, 97 KY. L.J. 229, 248 (2008-09).
28. As s uch, upon certain tra nsactions, a minority s hareholder may ca use to be s et aside th e
otherwise applicable rules described as a lternatively “defensive asset partitioni ng , ” o r “ca pi ta l
l ock-in.” See Henry Ha nsmann & Renier Kra ackman, The Essential Role of Organizational Law, 110
YALE L.J. 387, 393–95 (2000); Ma rga ret Blair, Locking In Capital: What Corporate Law Achieved f or
Business Organizers in the Nineteenth Century, 51 UCLA L. R EV. 387 (2003); see also Lynn Stout, On
the Nature of Corporations, 2005 U. I LL. L. R EV. 253 (2005).
29. Under the Kentucky enactment of the Uniform Business Corporation Act th e re w a s n o
provi sion for the issuance of cash to a shareholder i n a corporation ta king part in a m erg er. Se e
1946 Ky. Acts , ch. 14l ; see also KY. R EV. S TAT. ANN. § 271.470 (Wes t 2015), repealed by 1972 Ky.
Acts , ch. 274, § 165. By the 1972 a doption of the Model Busines s Co rp ora ti on Act, ca s h w a s
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mechanism to a check on the majority’s valuation of the minority’s
interest in the venture.30 It has long been the rule that the exercise of
dissenter rights are the exclusive remedy of shareholders who are in
opposition to a proposed organic change to the corporate structure. 31
Essentially, absent extraordinary circumstances, a shareholder entitled to
dissenter rights had those rights as their exclusive remedy, and they
could not attack the substance of the proposed transaction.
This clear exclusivity has in recent years been violated. Essentially,
taking out of context the declaration of the Kentucky Supreme Court in
Steelvest v. Scansteel that “breach of fiduciary duty is equivalent to
fraud,”32 and by referencing the fraud exception to the exclusivity of
dissenter rights,33 plaintiffs had argued that having voted against a
particular corporate action but not having exercised dissenter rights,
shareholders may pursue claims of breach of fiduciary duty against the
directors.34 This converts a cause of action that arises in contract, namely
what is the value of the shares held by the objecting shareholders, into a
cause of action arising in tort, namely has there been a breach of
fiduciary duty and, if so, what is the value thereof.
Under the revised statute, with respect to a transaction in which the
shareholders are afforded dissenter rights, that will be their exclusive
remedy – save an application for injunctive relief prior to the
consummation of the action.35 This opportunity to seek injunctive relief
permi tted consideration in a merger. See id. § 271A.355(2)(c), repealed by 1988 Ky. Acts ch. 23, §
248.
30. See Thompson, supra note 27, a t 22.
31. See KY. R EV. S TAT. ANN. § 271A.405(1) (Wes t 2015), repealed by 1988 Ky. Acts , ch. 23, § 248
(“Any s ha reholder making such demand s hall thereafter be entitled only to p a ym ent a s i n th i s
s ecti on provi ded a nd s ha l l not be enti tl ed to vote or to exerci s e a ny other ri ghts of a
s ha reholder.”). The prior law on dissenter ri ghts was silent as to exclusivity. See id. § 271.490. I n
Yeager v. Paul Semonin Co., 691 S.W.2d 227, 228 (Ky. Ct. App. 1985), notwi ths ta ndi ng the
excl usivity l anguage of the statute, the Court wrote that a minority s hareholder was not restricted
to the di ssenter ri ghts remedy. However, the sui t w a s u l ti ma tel y f o un d g ro undl es s a s th e
s ha reholder could point to no fraud. Id. a t 228–29.
32. Steelvest, Inc. v. Sca nsteel Servs. Ctr. Inc., 807 S.W.2d 476, 487 (Ky. 1991); see also S a h ni
v. Hock, 369 S.W.3d 39, 49 (Ky. Ct. App. 2010) (Ta yl or, J., di ssenting) (“In Kentucky i t is black letter
l a w that the breach of a fi duciary duty is equivalent to fraud.”) (citing Steelvest, Inc., 807 S.W.2d at
476).
33. See KY. R EV. S TAT. ANN. § 271B.13-020(2), pri or to a mendment by 2015 Ky. Acts ch. 34, § 11
(“A s ha reholder entitled to dissent a nd obtain payment for his s hares under this chapter s hall n ot
cha l lenge the corporate a ction creating his entitlement unless the a ction is unlawful or fra udulent
wi th respect to the shareholder or the corporation.”).
34. See, e.g., Opi nion and Order a t 7, Ma y 28, 2013, Snyder v. Ba umgardner, Ca se No. 09- CI 4445 (Jeff. Ci rcuit Ct. Di v. 4; Judge Cha rles L. Cunningham, Jr.).
35. See KY. R EV. S TAT. ANN. § 271B.13-020(2) (Wes t 2015), amended by 2015 Ky. Acts , ch. 34, §
11. Thi s rule is consistent with that of many foreign jurisdictions. See, e.g., Bra n dt v. Tra ve l ers
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will address situations including the absence of actual authority to effect
the transaction because there has not been the necessary vote of the
shareholders or a failure to make adequate disclosure to the
shareholders as to the terms of the proposed transaction.
V. FIDUCIARY DUTIES IN BANKING CORPORATIONS
A last-minute addition to H.B. 44036 revised KRS section 286.3-065, it
addressing the fiduciary duties applicable to the directors of a bank. The
first amendment to the provision expanded it to include bank officers;
previously it addressed only directors. 37 Second, and on a more
substantive level, while retaining the previous aspirational standard
requiring that a director “exercise such ordinary care and diligence as
necessary and reasonable to administer the affairs of the bank in a safe
and sound manner,”38 the statute placed certain outer limits on the
director’s conduct.
Initially, prior to its amendment, KRS section 286.3-065 set forth the
fiduciary duties of the director of a bank; the statute was silent as to the
obligations of officers.39 The statute, as revised, is equally applicable to
the directors and the officers of a bank. Ultimately, the substantive
standard, namely that the director (and now officer) act “in good faith
and with such ordinary care and diligence as necessary and reasonable to
administer the affairs of the bank in a safe and sound manner” has been
retained.40 There has been added, however, a standard of culpability for
monetary damages requiring any of gross negligence, willful or reckless
misconduct, a knowing violation of the law or an improper personal
benefit.41 This differential in the aspirational standard from the standard
of culpability for monetary damages has precedent in other Kentucky

Corp., 665 A.2d 616 (Conn. 1995); Os hu v. Ri dinger, 589 S.E.2d 905 (N.C. Ct. App. 2004); cf. S a n ta
Fe Industries, Inc. v. Green, 430 U.S. 462 (1977) (hol ding tha t i n co n necti on w i th s ho rt f o rm
merger i n which minority s hareholders were af f orded s ta te l a w di s s enter ri g hts , m i nori ty
s ha reholders could not bring federal 10(b) a ction alleging fra ud i n the purchase/sale of securities).
36. Thi s provision was a dded in the Senate Judiciary Committee Subs ti tu te tha t w a s l a ter
concurred to by the House on Ma rch 11. This s ection of H.B. 440 i s the only one n ot d ra f ted b y
the a uthor.
37. See KY. R EV. S TAT. ANN. § 286.3-065 (Wes t 2015), amended by 2015 Ky. Acts , ch. 34, § 77.
38. See id. § 286.3-065(1) (re-codi fyi ng the fi rs t s entence of KRS § 386.3-065 pri or to
a mendment by 2015 Ky. Acts , ch. 34, § 77).
39. Compare id. § 271B.8-420 (obl igations of the officers of a business corporation), with id. §
273.229 (obl igations of the officers of a nonprofit corporation).
40. Compare id. § 286.3-065(1), amended by 2015 Ky. Acts , ch. 34, § 77, with id. § 286.3-065
pri or to a mendment.
41. Id. § 286.3-065(1).
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business entity law.42 It has now provided the directors and officers, in
the discharge of their duties, are entitled to rely upon information,
opinions, reports and statements prepared by either certain subsets of
the board or certain independent legal parties. 43 That said, no reliance is
permitted if the director has knowledge that makes the reliance
unreasonable.44 With respect to the burden of proof, it is laid upon the
person bringing the action for monetary damages, they being obligated
to prove “by clear and convincing evidence” the breach of the duties as
well as causation.45
VI. PARTNERSHIPS & LIMITED PARTNERSHIPS
A. Dissolution of a Limited Partnership
An amendment to the Kentucky Uniform Limited Partnership Act
(2006) makes express that a limited partnership shall dissolve when the
same person is the only general and only limited partner. 46 This is not a
change in the law as the definition of a “limited partnership” already
incorporated this rule,47 but now it is clearer and precludes the (incorrect)
argument that the requirement of two partners applies only at the
moment of the partnership’s formation.
B. Suits Against Partnerships and Limited Partnerships
The statute governing legal actions brought against a limited
partnership subject to the Kentucky Revised Uniform Limited Partnership
42. See, e.g., id. § 271B.8-300(1) (a s pirational standard of corporate directors); id. § 271B .8300(5)(b) (s tandard of culpability for monetary da mages).
43. KY. R EV. S TAT. ANN. § 286.3-065 (Wes t 2015), amended by 2015 Ky. Acts , ch. 34, § 77;
accord id. § 271B.8-300(3). It s hould be noted that while the Business Corporation Act a l lo ws a
di rector to rely upon an officer or employee w h o th ey h o nes tl y b el i eve to b e re l i abl e a nd
competent in the matter under question, a bank director i s similarly allowed to rely upon a nother
di rector. Compare id. § 386.3-065(1)(a ) (“one (1) or more officers, directors, or employees o f th e
ba nk whom the officer or director re asonably believes to b e re l i ab l e a nd co mp etent i n th e
ma tters presented.”), with id. § 271B.8-300(3)(a ) (“one (1) or more officers or employees o f th e
corpora tion to the director honestly believes to b e re l i a bl e a nd co mp etent i n th e m a tters
pres ented.”).
44. Id. § 286.3-065(2); id. § 271B.8-300(4).
45. See id. 286.3-065(3); accord id. § 271B.8-300(6).
46. Id. § 362.2-801(6).
47. See id. § 362.2-102(14) (“‘Li mi ted partnership,’ except i n the p hra s es ‘f orei g n l i mi ted
pa rtnership’ and ‘foreign l imited l iability l imited partnership,’ means an entity, ha ving one ( 1) o r
more genera l pa rtners a nd one (1) or more l i mi ted pa rtners , whi ch i s formed under thi s
s ubchapter by two (2) or more persons or becomes s ubject to this subchapter under KR S 362.2 974(1) a nd (2). The term includes a limited liability limited partnership.”).
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Act has been clarified. In 1994, KRS section 362.605 was created,
providing that a general partnership may be sued in its “common
name.”48 Such suits eliminate the requirement that all general partners
be named in order to bring an action against a general partnership, and
are useful when it is anticipated that the assets of the partnership will be
sufficient to satisfy the creditor’s claim.49 That statute did not, however,
address what is the “common name” of the general partnership.50 At the
same time, consequent to the linkage of the general and limited
partnership laws,51 this provision has at times been applied to the effect
that, in order to bring suit against a limited partnership, it is necessary to
name not only the general partners but also the limited partners. 52
As revised, the reference to the “common name” of a general
partnership has been revised to reference the “real name”; what is the
real name of a partnership will be determined by the assumed name
statute.53 A limited partnership may be sued in its real name, that as well
being determined under the assumed name statute. 54 Where it is not
necessary to access the individual assets of the general partners, they
need not be named in the action.55 However, if it is desired that the
general partners be personally liable for any judgment rendered, they
must as well be named as parties to the action. 56
C. Limited Partnership Derivative Actions
To the derivative action provisions of the Kentucky Uniform Limited
Partnership Act (2006) 57 there has been added language enabling courts
to order plaintiffs to pay defendants’ costs and expenses incurred in
defending a proceeding or a portion thereof “commenced without
reasonable cause or for an improper purpose.”58 This is the same
standard employed in the derivative action provision newly added to the

48. See id. § 362.605.
49. KY. R EV. S TAT. ANN. § 362.605 (Wes t 2015).
50. See id.
51. See id. § 362.523.
52. See also id. § 362.401(10) (“Pa rtner means a limited partner or a general partner.”).
53. See id. § 365.015(1)(b).
54. Id.
55. KY. R EV. S TAT. ANN. § 362.605 (Wes t 2015).
56. See id. §§ 362.605(2)–(3).
57. Id. § 362.2-932.
58. See id. § 362.2-935(3). Wi th respect to the apportionment of costs on a cl a i m b y cl a i m
ba s is, see also Wa nandi v. Bl ack, No. 2013-CA-000459-MR, 2015 WL 2084511, a t *16 (Ky. Ct. Ap p .
Ma y 1, 2015) (ci ti ng Ky. Fa rm Bureau Mut. Ins. Co. v. Burton, 922 S.W.2d 385, 389–90 (Ky. Ct. App.
1996)).
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LLC Act and already existing in the Unincorporated Cooperative
Association and Statutory Trust Acts.59
VII. THE STATUTORY TRUST ACT
Several technical revisions have been made to the Kentucky Uniform
Statutory Trust Act.60 The first pair of amendments go to the provision of
the Statutory Trust Act listing items that may be included in the
governing instrument.61
As such, neither these provisions is of
themselves operative; rather, they are only enabling. First, it is provided
that the statutory trust may itself serve as the beneficial owner
associated with a series.62 This provision will facilitate the use of a
statutory trust with series as a holding company. The second provision
will allow a statutory trust, in effect, to waive the entity rule as to
ownership of its property,63 thereby permitting each of the beneficial
owners associated with either the statutory trust or a series thereof to be
deemed the owner, as tenants in common with the other beneficial
owners, of the property of the statutory trust or the property associated
with the series.64 This provision will be employed in highly lawyered
transactions in which a statutory trust is used for structuring a tenancyin-common (TIC) ownership. A new provision, it also governing a series
of a statutory trust, sets forth a default rule to the effect that, absent
contrary private ordering, every beneficial owner of the statutory trust
will be associated with each series thereof. 65

59. See KY. R EV. S TAT. ANN. § 275.337(8)(a ) (Wes t 2015); id. § 272A.13-050(2)(a ); id. § 386A.6110(9)(a ).
60. See generally Thoma s E. Rutl edge, The Kentucky Uniform Statutory Trust Act (2012): A
Review, 40 N. KY. L. R EV. 93 (2012–13); see also Thoma s E. Rutl edge & El l i s a O. Ha bba rt, The
Uniform Statutory Trust Entity Act: A Review, 65 B US. LAW. 1055 (Aug. 2010).
61. KY. R EV. S TAT. ANN. § 386A.1-030 (Wes t 2015).
62. Id. § 386A.1-030(4)(r).
63. See id. § 386A.1-030(4)(s ).
64. Id.
65. Id. § 386A.4-010(7). There was also corrected a typographical error i n the Statutory Tru s t
Act. See id. § 386A.4-020(6), amended by 2015 Ky. Acts , ch. 34, § 63. In a ddition, revisions to KRS
§ 360.027 ma ke express that a statutory trust falls within its s cope. See id. § 360.027, amended by
2015 Ky. Acts , ch. 34, § 65. Thi s revi s i on i s a dmi ttedl y redunda nt of exi s ti ng l a w. See id. §
446.010(6). Sti l l, i t avoids ambiguity a nd addresses a ny failure to reference the general definitio n
provi sions.

2016]

AMENDMENTS TO THE KENTUCKY BUSINESS ENTITY STATUTES

141

VIII. LIMITED LIABILITY COMPANIES
A. Suits By or On Behalf of an LLC
A new section has been added to the Limited Liability Company Act to
set forth rules applicable to derivative actions in LLCs. 66 While the LLC Act
as originally adopted did not provide expressly for derivative actions,
neither did it preclude them.67 Clearly such actions exist under the rules
of equity,68 and the Kentucky courts have both entertained express
derivative actions with respect to LLCs and otherwise maintained the
direct versus derivative distinction. 69 By means of this new statute, it
being based upon that adopted by the Kentucky General Assembly in
66. See id. § 275.337.
67. See, e.g., Thoma s E. Rutl edge & La dy E. Booth, The Limited Liability Company Act:
Understanding Kentucky’s New Organizational Option, 83 KY. L.J. 1, 41 n. 202 (1994-95) (“The LLC
Act does not provide for derivative actions as a means of re covering misappropri a ted a s s ets o r
opportunities. However, the LLC Act i n no way forbids s uch s uits.”); CARTER G. B ISH O P & D AN IEL S .
KLEINBERGER, LIMITED LIABILITY COMPANIES: TAX AND B USINESS LAW ¶ 10.07[2] (Supp. 2015) (“Ma ny LLC
s ta tutes expressly a uthorize deriva tive actions, but some do not. This distincti o n s h oul d m a k e
l i ttle difference. Derivative litigation began in the corporate context over 150 yea rs a go w i thou t
the benefit of statutes, and remains essentially equitable in nature.”); see also generally Th o m a s
E. Rutl edge, Who Will Watch the Watchers?: Derivative Actions in Nonprofit Corporations, 103 K Y .
L. J. ONLINE 31 (2015).
68. See also KY. R EV. S TAT. ANN. § 275.003(1) (Wes t 2015).
69. See, e.g., Pi xl er v. Huff, Ci v. Act. No. 3:11-CV-00207-JHM, 2012 WL 3109492, a t *2–4
(W.D. Ky. Jul y 31, 2012) (a pplying the direct versus deriva tive distinction as tra ditionally applied to
corpora tions a nd determining whether certain claims brought by a member could be brought only
on a derivative basis); id. a t *3 (“Therefore, Pl a i nti f f m a y m a i nta i n h er cl a i ms a ga i ns t th e
Defendants only where she has suffered a n i njury that i s separate and distinct f ro m th a t w hi ch
woul d be s uffered by other members or the LLC a s a n enti ty.”); R.C. Twa y Co. v. Hi gh Tech
Performa nce Trailers, LLC, No. 3:2012-CV-00122, 2013 WL 842577, a t *3 (W.D. Ky. Ma r. 5, 2013)
(“Ea ch of the cl aims identified a bove clearly a lleges that High Tech or Ha nusosky vi o l ated s o me
duty i t owed directly to [Performance Tra ilers], thus ca using [Performance Tra i l ers ] i njury. As
[Performa nce Trailers] i s the allegedly i njured party for each of these claims, it i s the o ne th a t i s
enti tled to enforce the ri ghts granted by s ubstantive law. Accordingly, [Performance Tra i l ers ] i s
not a nominal party, but i nstead is a real party i n i nterest as to those claims.”); Ch o u v. Ch i l to n,
Nos . 2009-CA-002198-MR, 2009-CA-002284-MR, 2014 WL 2154087 (Ky. Ct. App. Ma y 23, 2014)
(“[The LLC] a nd not Chou himself would benefit from any reco very for breach o f th e o pera ti ng
a greement, fra ud, misappropriation, breach of fi duciary duty or gains ta ken by th e d ef enda nts .
Whi le Chou may or may not receive funds from [the LLC] on dissoluti on o f th a t co m pa ny, a ny
wrongs for breach of the operating agreement, fraud, misappropriate, breach of fi duciary duty o r
ga i ns ta ken by the defendants perpetrated by a ny of the [defendants] or possibly [a separate LLC
control led by the defendants] would be wrongs against [the LLC] a nd not Ch o u i ndi vi d ua l ly. ”) ;
Turner v. Andrews, 413 S.W.3d 272 (Ky. 2013) (rejecting effort by the s ole member o f a n LLC to
bri ng on his own behalf (ra ther than on behalf of the LLC), a claim for lost profits.); see also Gro s s
v. Adcomm, Inc., No. 2014-CA-001031-MR, 2015 WL 8488900 (Ky. Ct. App. 2015) (purported direct
a cti on by corporation against director/shareholder dismissed for failure of authorization).

142

NORTHERN KENTUCKY LAW REVIEW

[Vol. 43:2

2012 with respect to statutory trusts, 70 there are set forth the procedural
limitations and requirements as to bringing a derivative action. 71 With
this addition to the LLC Act, Kentucky law is brought more consistent with
that of Delaware, the Revised Uniform Limited Liability Company Act, and
the Revised Prototype Limited Liability Company Act. 72 Not addressed is
the question of whether the operating agreement may (a) modify
(presumably by raising additional thresholds) the standing requirements
or (b) alter the rules for the potential for fee shifting. That said, neither
should be possible. Initially, while such is of itself not determinative, the
provision’s modification by the operating agreement is not provided for. 73
Second, the parties to an operating agreement may not, by private
ordering, alter or limit the equitable powers of the court, by means of a
derivative action, to review and as necessary correct abuses and
breaches of duty.74
The distinction between a direct and derivative action, the former
involving a unique injury to the plaintiff while the latter involving an
injury to the LLC as a distinct legal person, has been incorporated into the
statute.75 A direct action is not subject to the standing, procedural and
pleading requirements of a derivative action. 76 A derivative action is
subject to: (i) a demand requirement or the pleading of futility 77 and (ii)
70. See KY. R EV. S TAT. ANN. § 386A.6-110 (Wes t 2015).
71. See id. § 275.337.
72. See D EL. CODE ANN. ti t. 6, §§ 18-1001–1004 (Wes t 2015) (governing derivati ve a cti ons i n
Del a wa re LLCs ); R EVISED PROTOTYPE LTD . LIAB. CO. ACT §§ 901–908, 67 B US. LAW. 117, 194–198 (Nov.
2011) (governi ng deri va ti ve a cti ons ); R EVISED UNIF. LTD . LIAB. CO. ACT § 902, 6B U.L.A. 523 (2008).
Looki ng at the s tates a djoining Kentucky, a ll of their LLC Acts , except that of In di an a , exp res sl y
provi de for deri va ti ve a cti ons . See OHIO R EV. CODE ANN. §§ 1705.49–1705.52 (Wes t 2015); TENN.
CODE ANN. § 48-249-801 (Wes t 2015); MO. ANN. S TAT. § 347.173 (Wes t 2015); W. VA. CODE ANN. §
31B-11-1101 (Wes t 2015); VA. CODE ANN. § 13.1-1042 (Wes t 2015).
73. Compare KY. R EV. S TAT. ANN. § 275.170 (Wes t 2015) (“Unl es s otherwi s e provi ded i n a
wri tten operating agreement”); id. § 275.220 (s a me).
74. See id. § 275.003(1) (“Unl ess displaced by particul a r p ro vi s io ns o f thi s ch a pter, th e
pri nciples of law and equity s hall s upplement this chapter.”); In re Ca rl isle Etcetera , N o . 10280 VCL, 2015 WL 1947027 (Del . Ch. Apr. 30, 2015); B ISHOP & KLEINBERGER, supra note 67, ¶ 10.07[3]
(“However, deri va ti ve s ui ts bega n a s , a nd rema i n, es s enti a l l y equi ta bl e i n na ture. It i s
questionable (a t best) whether private a greements ca n restrain a court’s power to d o eq ui ty. ”)
(ci ta tions omitted).
75. See KY. R EV. S TAT. ANN. § 275.337 (Wes t 2015); accord id. § 386A.6-110(i ); id. § 362.2931(1)–(2); see also CMS Inv. Hol di ngs , LLC v. Ca s tl e, No. 9468-VCP, 2015 WL 3894021, a t *7–8
(Del . Ch. June 23, 2015) (a pplyi ng direct versus derivative distinction under Delaware law).
76. See also Ma rhula v. Gra nd Forks Curling Cl ub, Inc., 863 N.W.2d 503 (N.D . 2015) ( a cti on
cha l lenging termination of membership i n nonprofit corporation is not subject to derivative action
requi rements).
77. KY. R EV. S TAT. ANN. §§ 275.337(2)–(4) (Wes t 2015); accord id. § 271B.7-400(2); id. § 362.2832, -934; id. § 272A.13-010, -060; id. § 386A.6-110(2).
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the requirement of member status at the time the action is commended
and at the time of the complained of actions. 78 All proceeds of the action
are property of the LLC.79 Dismissal or settlement of the derivative action
requires court approval.80 The proper venue for a derivative action is the
circuit court of the county in which the LLC maintains its registered
office.81 If the derivative action results in substantial benefit to the LLC,
the court may require it to pay the plaintiff-member’s reasonable
expenses, including counsel fees. 82 Conversely, to the extent the suit or
an aspect thereof was brought without reasonable cause or for an
improper purpose, the court may order the plaintiff member to pay each
defendants’ reasonable expenses, including counsel fees. 83
It is to be expected that disputes as to the alignment of the LLC will
oft occur. Where an individual or other minority of the members asserts
they are vindicating the LLC’s rights through a derivative action, the LLC
will typically, at least initially, be aligned as a plaintiff. An argument may
78. Id. § 275.337(3). The requirement of having been a member a t th e ti m e o f th e a cti on
compl ained of may be derived from a n assignor i f the a ssignment was b y o p era ti o n o f l os s o r
purs uant to the terms of the operating agreement; accord § id. 271B .7- 400( 1) ; i d. § 272A.13020(1); id. § 362.2-933; id. § 386A.6-110(3).
79. Id. § 275.337(5).
80. Id. § 275.337(6); accord id. § 271B.7-400(3); id. § 272A.13-040; id. § 386A.6-110(6).
81. Id. § 275.337(7). Al most never may a derivative a ction be brought in federal court on th e
ba s is of diversity jurisdiction. The LLC wi ll be either a plaintiff o r a d ef enda n t i n a d eri va ti ve
a cti on. See, e.g., Ga briel v. Preble, 396 F.3d 10 (1s t Ci r. 2005) (regarding the plaintiff or defendant
a l ignment of the entity). And as the entity will have the citizenship of a l l m em bers , th ere w i l l
never be diversity of citizenship. See, e.g., Lota n v. Hori zon Properties LLC, No. 14 Ci v. 3134(PAC) ,
2014 WL 2210536, a t *1 (S.D.N.Y. Ma y 27, 2014) (“Pl a intiffs common ci ti z ens hi p w i th th e LLC
des troys complete diversity.”) (ci ting Bischoff v. Boa r’s Head Provisions Co., Inc., 436 F . S u p p.2d
626, 634 (S.D.N.Y. 2006) (“There is no dispute that as l ong as [Plaintiff] may bring deriva tive claims
on behalf of [the LLC] i s a true defendant that destro ys co mp l ete d i ve rs ity i n thi s ca s e. ”) ) ;
Ri chardson v. Edwa rd D. Jones & Co., 744 F. Supp. 1023 (D. Col o. 1990); Gen. Tech. Appli ca ti ons ,
Inc v. Exro Ltda ., 388 F.3d 114 (4th Ci r. 2004); Cook v. Toi dze, 950 F. Supp. 2d 386, 391 ( D . Co n n .
2013) (“If the a ction at hand is a deriva tive suit, the [LLC] i s not a nominal party.”).
82. KY. R EV. S TAT. ANN. § 275.337(8)(b) (West 2015); accord id. § 272A.13-050(2)(b); id. § 362.2935(2); id. § 386A.6-110(9)(b); see also Tol er v. Cl a rk Rural Electric Cooperative Corp., 512 S.W.2d
25, 26–27 (Ky. 1974) (a ffirming denial of attorney’s fees i n s hareholder l itigation that s uccessful l y
obta ined judgment s etting aside election of board of directors as “a pecuni a ry b en efi t [ to th e
corpora tion] is a prerequisite to recovery” of a ttorney fees); Orbit Gas Co. v. Arnett, 620 F.2d 304,
304 (6th Ci r. 1980) (i n reliance on Toler, holding that a pecuniary b e nefi t i s a p rereq ui si te to
recovery of fees a nd costs in derivative litigation on behalf of a Kentucky corporation).
83. KY. R EV. S TAT. ANN. § 275.337(8)(a ) (West 2015); accord id. § 272A.13-050(2)(a ); id. § 362.2953(3); id. § 386A.6-110(9)(a ). With respect to the need to a pportion costs on a cl a i m b y cl a i m
ba s is, see Wanandi v. Bl ack, No. 2013-CA-000459-MR, 2015 WL 2084511, a t *16 (Ky. Ct. App. Ma y
1, 2015) (ci ti ng Ky. Fa rm Burea u Mut. Ins . Co. v. Burton, 922 S.W.2d 385, 389-90 (Ky. Ct. App.
1996)); Hunt v. North American Stainless, No. 2015-CA-000088-MR (Ky. Ct. App. 2016) ( “S i m p l y
beca use a party s ucceeds under one claim under KRS Cha pter 337 does not mean all of the party’s
a ttorney fees within the same litigation ca n be recovered.”).
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be made that the initial alignment should be as a defendant as the suit
has two components, namely (a) against the LLC for failure to bring a
direct action to vindicate its rights and (b) against the person or persons
who are alleged to have injured the LLC.
Where the LLC is initially aligned as a plaintiff, realignment as a
defendant may be appropriate where there is animosity (when will there
not be?) between the minority-member plaintiff and those exercising
control over the LLC. This treatment reorganizes that even as the
minority may have the right to, on the LLC’s behalf, initiate and maintain
a derivative action, the majority members or the manager who are the
target of the suit will typically retain control over the LLC. Still being
controlled by the targets of the suit, animosity may dictate the LLC’s
alignment as a defendant.84
Still on the topic of lawsuits involving LLCs, the provision governing
authority to bring suit on behalf of an LLC has been streamlined. 85 This
provision, KRS section 275.335, was itself based upon section 1102 of the
1992 Prototype Limited Liability Company Act, that having been the
primary source for the drafting of the original Kentucky LLC Act. 86 The
provision, being charitable, was significantly over complicated and
curious in several respects.
Initially, KRS section 275.335 is an exception to the generally
applicable rule of LLC management set forth in KRS section 275.165.
Pursuant thereto, if the LLC is member-managed, then all decisions as to
the LLC’s management, a class of action that would otherwise include
initiating a lawsuit on its behalf, would require the approval of a majorityin-interest of the members.87 Alternatively, if the LLC is managermanaged, the decision for the LLC to bring suit would be made by the
managers with the members not having a voice therein. 88 But then KRS
section 275.335 is an exception to KRS section 275.165.
Under KRS section 275.335, which only addresses how an LLC may be
authorized to bring suit, a per-capita majority of the members may
authorize a member to on the LLC’s behalf bring suit. Particular to this
circumstance: (i) an alternative mechanism for counting the members is

84. See, e.g., Hi l debrand v. Lewis, 281 F. Supp. 2d 837, 844–45 (E.D. Va . 2003).
85. KRS § 275.335 i s not a derivative action provision. In a deriva tive a cti on , a s s umi n g n o
rea lignment consequent to a nimosity, the entity i s a nominal defendant. In a suit brought u nd er
KRS § 275.335, the LLC i s the plaintiff.
86. See Rutl edge & Booth, supra note 67, a t 9.
87. See KY. R EV. S TAT. ANN. §§ 275.165(1), .175(1) (Wes t 2015).
88. See id. § 275.165(2).
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utilized;89 (ii) in the case of a vote of the members a disinterested
limitation is sometimes imposed; 90 and (iii) the restriction of exclusive
management of a manager-managed LLC to the managers is eliminated.
If the LLC is manager-managed, suit may be initiated by a majority of the
managers, but an interested manager is barred from participation in that
vote.91 While the different rules as to disinterestedness between
members and manager votes was perhaps nonsensical, it was driven by
the statutory language.92 All of these rules are subject to modification in
a written operating agreement.93
Irrespective of whether the LLC is member-managed or managermanaged, unless a written operating agreement provides a contrary
rule,94 the members remain empowered to cause legal action to be
initiated by the LLC.95 This capacity exists even in a manager-managed
LLC in which the managers have “exclusive power to manage the business
and affairs of the [LLC].”96 If the members are considering whether the
89. Under KRS § 275.165, through cros s -reference to KRS § 275.175(3), members vote i n
proportion to their respective ca pital contributions to the LLC. For purposes of a uth ori zi n g s ui t
under KRS § 275.335, members vote on a per-capita (one member = one vote) basis.
90. See id. § 275.335(1)(a ).
91. See id. § 275.335(3). Ma na gers, absent a contrary provision in the operating agreem ent,
vote per ca pita. See id. § 275.175(1); see also 2007 Ky. Acts , ch. 137, § 110; Rutl edge, supra n o te
27, a t 258.
92. See KY. R EV. S TAT. ANN. § 275.335(2) (Wes t 2015). The di s ti ncti on between the s econd
s entence of each of § 275.335(1) a nd (2) a rises out of the former’s a pplicatio n w h en re fere nce
needs to be made to § 275.335(2) while the latter does not. For ease of comparison:
2nd s entence, KRS § 275.335(1)
(emphasis added)
In determining the vote required under
KRS 275.175, the vote of a ny member
who ha s an i nterest i n the outcome of
the s uit that is adverse to the interest of
the l i mited liability company s hall be
excl uded;

2nd s entence, § 275.335(2)
In determining the required vote, the vote
of a ny ma nager who has an i nterest in the
outcome of the s uit that is adverse to the
i nterest of the limited liability company
s ha ll be excluded.

93. Id. § 275.335(1).
94. Id. There is to date a dearth of guidance as to what would constitute “otherwise provided
i n a wri tten operating a greement.” At one end of the spectrum w o ul d b e a m u l ti -pa ra g ra ph
provi sion a ddressing how s uit may be brought on behalf of the LLC – no real question there arises.
In contrast i s the statement in the operating a greement of a ma na g er -m a na ged LLC th a t “a l l
ma nagement decision on behalf of the LLC s hall be made by the managers.” Some m i g ht a rg u e
thi s i s i ns uffi ci ent to cons ti tute “otherwi s e provi ded i n a wri tten opera ti ng a greement.”
Al ternatively, “a ll management decisions on behalf of the LLC, i ncluding bringing suit on its behalf,
s ha ll be made by the manager” likely would be sufficient.
95. Id.
96. See id. § 275.165(2).
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LLC should bring suit, the members vote per-capita, and the suit is
authorized if it is approved by more than one-half of the members
“eligible to vote thereon.”97 The statute does not explain or expand upon
who is or is not a member “eligible to vote thereon”;98 the next sentence
of the statute does not fill that role. The second sentence of KRS section
275.335(1)(a) provides:
In determining the vote required under KRS 275.175, the vote of any
member who has an interest in the outcome of the suit that is adverse
to the interest of the limited liability company shall be excluded
(emphasis added).

This provision is applicable only if the operating agreement has
required99 that all members approve the LLC bringing the action. Thus, in
the face of a requirement of unanimity, the member “who has an interest
in the outcome of the suit that is adverse to the interest of the [LLC] shall
be excluded.”100 Where, in contrast, the applicable operating agreement
is silent as to bringing suit, there is not a statutory directive to exclude
from the determination of whether one-half of the number of members
have approved doing so have an interest adverse to that of the LLC.
While a court could find such an exclusion to be what is intended by
“eligible to vote thereon,” it will do so without support from the statute
itself or the commentary to the Prototype LLC Act.101 Alternatively, if the
operating agreement provides, inter alia, “that all decisions as to the
management and affairs of the company will be made by a majority-ininterest of the members,” and the agreement is silent as to both bringing
suit and barring conflicted members from voting, it may be credibly
argued that the written operating agreement has “otherwise provided”
and no exclusion based upon an alleged adverse interest is appropriate.
In that an action under KRS section 275.335 is bought by the LLC, it
will be aligned as the plaintiff in the action, and any member or manager
acting on the LLC’s behalf should not be named as a party except to the
extent, if any, they are pursuing individual claims. 102

97. Id. § 275.335(1)(a ).
98. See KY. R EV. S TAT. ANN. § 275.335 (Wes t 2015).
99. Any requi rement would have to be i n writing. See id. (“Unl ess otherwise p rovi d ed i n a
wri tten operating agreement”); id. § 275.175(1) (“Unl ess otherwise provi ded i n th e a rti cl es o f
orga nization, a wri tten operating agreement, or this chapter . . . .”).
100. Id. § 275.335(1)(a ).
101. Secti on 275.335, a s enacted in 1994, wa s based upon s ecti on 1102 o f th e Pro to typ e
Li mi ted Li ability Company Act (1992).
102. See KY. R EV. S TAT. ANN. § 275.335(1) (Wes t 2015) (“a s ui t on beha l f of the [LLC]”); id. §
275.330 (a n LLC ma y s ue or be sued in i ts own name); id. § 275.155 (a memb er i s n ot a p rop er
pa rty to a n a ction by or a gainst LLC except as to i ndivi dual claims or liabilities).
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It needs to be recognized that KRS section 275.335 is by its terms a
quite limited provision. It addresses only the approval of bringing a suit
on behalf of the LLC; it says nothing about the prosecution and
settlement of the suit. These lacuna can be quite troubling in the case of
a suit arising out of a dispute internal to the LLC. Consider Lilliput LLC
having eleven members, one holding a 60% interest, and ten other
members, each holding a 4% interest. Lilliput LLC, which is membermanaged, has no written operating agreement and is as to these matters
governed by the default rules of the LLC Act. 103 Irrespective of whether
Gulliver, the 60% member, is or is not eligible to vote thereon, 104 a group
of seven of the various 4% members are a clear per-capita majority, and
they decide the LLC should bring suit against Gulliver. Assume as well
that the suit is against Gulliver for misappropriation of the LLC’s assets.
KRS section 275.335 does not provide that the suit is after filing under
control of the members who on the LLC’s behalf initiated it, and it does
not provide that any member not “eligible to vote thereon” is after
initiation barred from participating in any company actions involving the
suit. Specifically, KRS section 275.335(1) does not say that Gulliver may
not, as the majority-in-interest member of Lilliput LLC, direct the LLC’s
legal counsel to drop the suit.105 This is not to say that Gulliver has free
reign to do exactly that. Rather, such an action may violate his obligation
to avoid self-dealing and may even constitute waste of the LLC’s
property. A court sitting in equity106 could find that Gulliver may not so
act, but in so doing the court will not be relying upon the words of KRS
section 275.335. Alternatively, a court could (and likely should)
determine that after the suit is brought KRS section 275.175 controls and
that it is not for the court to write protections not provided for in the LLC
Act or the operating agreement.
As revised, the statute is significantly simplified. First, an individual
member may, on behalf of LLC, initiate a legal action in its name when
authorized to do so by more than one half (per capita) of the members
entitled to vote with respect to whether that action should be brought.
As previously, this right of the members to bring on the LLCs behalf a
lawsuit exist irrespective of whether the LLC is member-managed or
manager-managed.107 A member will be disqualified from participation in
this vote if they have an interest in the outcome that is adverse to the

103.
104.
105.
106.
107.

See id. § 275.003(3).
See id. § 275.003(1).
See also Ky. S. Ct. R. 1.13.
See KY. R EV. S TAT. ANN. § 275.003(1) (Wes t 2015).
Id. § 275.335(2).
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interest of the LLC.108 Any member vote to bring action must be in a
record signed or otherwise approved by the members giving the
authorization.109 The statute now references the articles of organization
(the prior statute referred to the operating agreement) to determine
whether management is vested in the managers.110 The prior provision
introduced an unfortunate substantive analysis, this in contrast to the
normal positive review of an LLC being either member-managed or
manager-managed as provided in the election made in the articles of
organization. By changing the reference from the operating agreement
to the articles of organization, it is intended that this determination
likewise be a positive one made based upon the provision of the articles
of organization. Legal action may be brought by any manager authorized
by more than one half of the number of managers authorized to vote on
the action.111 The same rule as to the capacity to vote of a member is
applied as well to the managers, namely not having an interest adverse to
that of the LLC.112 Also, consistent with the rules as to member action,
the action of the managers must be in a record form signed or otherwise
approved the necessary threshold of the managers. 113
There are at least three particularly curious implications of this
provision. First, it is important to recognize that this is the only provision
in the LLC Act in which the members vote on a per capita, rather than a
per contributed capital, basis. 114 Second, clumsy drafting within the
operating agreement can easily add confusion to this point.115 For
example, a provision in the operating agreement providing “except as
may be required by the LLC Act, all decisions will be made by a majority
of the members” could be interpreted as overriding both (i) the per
capita voting provision, it here being assumed that “majority” refers to
the members voting on the basis of contributed capital, or some rule
other than per capita, and (ii) the provision excluding from participation
in that vote those members having an interest adverse to the LLC. In
effect, such a provision could be read to preclude a majority of the
minority members from, on the LLCs behalf, bringing action to challenge
the majority member’s self-interested transactions with the LLC and to
recover the benefits derived therefrom. 116 Of course, in such a
108.
109.
110.
111.
112.
113.
114.
115.
116.

Id. § 275.335(3).
See id. § 275.335(4).
See id. § 275.335(2).
See id. § 275.335(1).
KY. R EV. S TAT. ANN. § 275.335 (Wes t 2015).
See id. § 275.335(4).
See id. § 275.175.
Id.
See also id. § 275.170(2).
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circumstance, a derivative action may be brought. Third, it needs to be
recognized that this provision has and continues to address only the
authority to initiate legal action. 117
As clarified in the amendments, the prosecution of an action brought
on behalf of the company remains a matter of company management to
be governed by the terms of the operating agreement. 118 Unless there is
a vote sufficient to amend the operating agreement, authority to
prosecute the action is vested as determined by the members; whether
or not the suit should be continued is not governed by KRS section
275.335. Again, careful drafting of the operating agreement is necessary
in order to avoid this admittedly surprising result. For example, returning
to a suit initiated by a majority of the minority members to, on the LLC’s
behalf, seek recovery from the majority member for the benefits of selfinterested transactions with the company, even if the majority member
cannot vote with respect to its initiation because he or she has an
interest adverse to the LLC, that same majority member could
conceivably determine that the suit should be dismissed. 119
B. Default Rule of No Compensation
A provision added to the LLC Act makes express that a member of an
LLC, in rendering services to the LLC, is not entitled to compensation for
having done so.120 Subject to modification in a written operating
117. See id. § 275.335.
118. KY. R EV. S TAT. ANN. § 275.335 (Wes t 2015).
119. See, e.g., Kastern v. MOA Investments, LLC, 731 N.W.2d 383 (Wi s c. App. 2007). Th erei n,
a fter s uit was brought on behalf of a n LLC cha rging the majority with havi ng di ve rted co m pa ny
a s sets and other misfeasance, they a mended the operating agreement to in effect cause the s uit’s
di s missal. Specifically:
On June 1, 2005, a pproximately four months a fter Ma ri e co m m enced th i s
a cti on, a consent resolution was a dopted amending DD’s operating agreement
to permi t members with a financial interest i n the outcome of pending a ctions
to vote to di smiss s uch a ctions, to require members a sserting or maintaining a
deri vative action without approval of a s upermajority to i ndemnify DD f or a l l
cos ts and attorney fees incurred i n the a cti on, a nd to i mp os e a o n e yea r
l i mitation on cl aims asserted by a member a ga i ns t th e co m pa ny o r o th er
members. Under the a mendment, the supermajority voted to dismiss Ma rie’s
l a wsuit and hired counsel to pursue dismissal.
120. See KY. R EV. S TAT. ANN. § 275.165(4). A default rule of no compensation a vo i ds di s pu tes
over “I’m entitled to” a bsent agreement to the contrary. See also Ca nCan Devel op ment, LLC v.
Ma nno, No. 6429–VCL, 2015 WL 3400789, a t *16–17 (Del . Ch. Ma y 27, 2015) (hol di ng tha t
ma nager’s compensation, not s et forth i n operating agreement but unilaterally s et by ma nager, i s
s ubject to entire fairness test); accord Ca l ma v. Templeton, 114 A.3d 563, 577, 589 (Del . Ch. 2015)
(noti ng that director fees a re subject to the entire fairness test). These ci tations to Delaware l a w
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agreement, this rule carries forward the rule that a partner is not, absent
a contrary agreement, entitled to compensation for services performed
on behalf of the partnership121 and is consistent with the rule that a
member qua member is not an “employee” of the LLC.122
C. Judicial Supervision of Dissolution
The LLC Act has been amended to provide for judicial supervision of
the winding up even where the dissolution itself is not judicial in
nature.123 This provision will have application where, for example, the
on entire fairness a re not meant to imply that i n the context o f a Ke ntuck y LLC th e ta ki ng o f
una uthorized compensation would be s ubject to the entire fairness test. See KY. R EV. S TAT . A N N . §
275.170(3) (Wes t 2015).
121. See KY. R EV. S TAT. ANN. § 362.235(6); id. § 362.1-401(8); see also UNIF. P’SHIP ACT § 401(h) 6
(pt. I) U.L.A. 133 (2001); UNIF. P’SHIP ACT § 18(f) 6 (pt. II) U.L.A. 101 (2001). Thi s no compens a ti on
rul e is a basis, in the context of partnerships, of the Unfinished Business Doctrine. See, e.g., Jewel
v. Boxer, 156 Ca l . App. 3d 171, 203 Ca l . Rptr. (Ca l. Ct. App. 1984); La ford v. Sweeney, 343 P.3d 939
(Col o. 2015). But see In re Thel en, 20 N.E. 3d 264 (N.Y. 2014). See also Thoma s E. Rutledge & Tara
A. McGui re, Conflicting Views as to the Unfinished Business Doctrine, 46 TEX. J. B US. L. 1 (2015).
122. As s uming that the LLC member is treated a s a partner for ta x purposes, he or she ca nn ot
be trea ted as a n employee of the LLC. See Rev. Rul. 69-184, 1969-1 C.B. 256; I.R.S . G e n. Co u ns .
Mem. 34,001 (Dec. 23, 1969); I.R.S. Gen. Couns. Mem. 34,173 (Jul y 25, 1969); see also Bork o w s ki
v. Commonwea l th, 139 S.W.3d 531, 533–34 (Ky. Ct. App. 2004) (member of LLC i s not a n
“empl oyee” for purposes of unemployment i nsurance benefits); K Y . R EV . S TAT . A N N . § 342.012
(a bsent special endorsement, member of LLC not covered by workers compensation i ns ura nce );
Bowers v. Ophthalmology Group, LLP, No. 5:12–CV–00034–JHM, 2012 WL 3637529, a t *6 ( W .D .
Ky. Aug. 22, 2012), vacated on other grounds, 733 F.3d 647 (6th Ci r. 2013) (“One’s status does not
cha nge from partner to employee simply because the partner i s out-numbered and finds h ers el f
i n a mi nority position among the other partners . . . Bowers wa s a p a rtn er i n Op htha l mol o gy
Group, not a n empl oyee.”); R ESTATEMENT (THIRD ) OF EMPLOYMENT LAW § 1.03 (2015) (“Unl es s
otherwise provi ded by l aw, a n i ndividual is not an employee of a n enterp ri se i f th e i ndi vi d ua l
through a n ownership i nterest controls all or part of the enterprise.”); 54 Al a n J. Ta rr, P AR TN ER
S TATUS, USC LAW S CHOOL 54TH I NSTITUTE ON MAJOR TAX PLANNING ¶ 606.1(c) (2012) (“A pa rtner
rendering services i n his ca pacity as a partner i s not an employee of the partnership. This mutua l
excl usivity characterization is made clear i n va rious pro vi si o ns , es peci a l ly i n th e co n text o f
empl oyment ta xes.”); Paying Yourself, IRS (Ma y 31, 2013), http://www.irs.gov/Businesses/Sm a ll Bus inesses-&-Self-Employed/Paying-Yourself (“Pa rtners a re not employees a n d s h oul d n o t b e
i s sued a Form W-2 in l ieu of Form 1065, Schedule K-1, for distributions or guaranteed p a ym ents
from the pa rtnership.”); Self-Employment Tax Treatment of Pa rtners i n a Partnership That Owns a
Di s regarded Entity, available at https ://www.federalregister.gov/ a rti cl es /2016/ 05/ 04/ 2016 10383/s elf-employment-tax-treatment-of-partners-in-a-partnership-that-owns -a - di s rega rd edenti ty. The same rule would apply i f the LLC were classified for tax purpos es a s a di s reg a rded
enti ty; the sole member ca nnot be that sole member’s employee. See also Ky. Emp’rs Mut. Ins. v.
El l ington, 459 S.W.3d 876, 882-83 (Ky. 2015) (s ol e proprietor i s n o t a n e m pl oyee o f th e s ol e
propri etorship). Assuming the LLC i s ta xed as a partnership, a greed compensatory payments to a
member will be treated as guaranteed payments under Code § 708. See also Model LLC Operating
Agreement Organizational Checklist, 69 B US. LAW. 1251, 1264–65 (2014).
123. KY. R EV. S TAT. ANN. § 275.290(5) (Wes t 2015).
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company has dissolved in accordance with its operating agreement or
otherwise, but the members either failed to proceed with the winding up
and liquidation process or are unable to agree as to how it should be
accomplished. This provision is consistent with the law governing
business corporations 124 and the LLC Acts of many other states. 125
D. Clarity as to Reservation of Voting Rights to the Members
Distributed throughout the LLC Act are default rules for voting,
addressing both the topics upon which a vote of the members is required
and the voting threshold for action, namely:
Default Voting Thresholds Under the Kentucky LLC Act
Action

Default Threshold

KRS

Approve Sale of Substantially
All Assets

Majority-in-Interest of the
Members

§ 275.247

Approve Conversion to LP

All of the Members

§ 275.372(2)

Initial Adoption of Operating
Agreement

All of the Members

§ 275.015(20)126

Amend Operating Agreement

Majority-in-Interest of the
Members

§ 275.175(2)(a)

Admit Assignee as Member

Majority-in-Interest of the
Members other than the
assignor

§ 275.265(1)

Remove a Member as a
Member after Assignment of
All Interest in the LLC

Majority-in-Interest of the
Members other than the
assignor

§ 275.280(1)(c)2

Admit New Member

All of the Members

§ 275.275(1)

Waive Agreement to
All of the Members
Contribute
Approve Voluntary Dissolution All of the Members

§ 275.200(4)
§ 275.285(3)

124. See id. § 271B.14-300(4); see also id. § 272A.12-060(3); id. § 386A.8-050(2).
125. See, e.g., MINN. S TAT. ANN. § 322B.83 (Wes t 2015); TENN. CODE ANN. § 48-245-801 (Wes t
2012).
126. But see KY. R EV. S TAT. ANN. § 275.365(11) (Wes t 2015) (allowing majority-in-interest o f the
members approving a merger to adopt the operating agreement of th e s ucces so r LLC, i t b ei ng
bi nding upon all members in the successor- by- merg er LLC) ; Th o ma s E. R utl edg e, The 2010
Amendments to Kentucky’s Business Entity Laws, 38 N. KY. L. R EV. 383, 397–99 (2011).
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Default Voting Thresholds Under the Kentucky LLC Act
Action
Approve Merger

Default Threshold
Majority-in-Interest of the
Members

KRS
§ 275.350(1)

Amend Articles of Organization Majority-in-Interest of the
Members

§§ 275.030(2),
275.175(1)

Approve Act in
Contravention of Written
Operating Agreement

§ 275.175(2)

Majority-in-Interest of the
Members

Amend Articles of Organization Majority-in-Interest of the
to Change Management
Members
Structure

§ 275.175(2)(c)

Appointment of Managers 127

Majority-in-Interest of the
Members

§ 275.165(2)(a)

Bring Suit in Name of LLC

Half by number of the
disinterested members

§ 275.335

Waive Duty of Loyalty

Majority-in-Interest of the
disinterested members
All of the Members

§ 275.170(2)

Permit Voluntary Resignation
of a Member from a ManagerManaged LLC Where That Right
Is Not Already Set Forth in a
Written Operating Agreement

§ 275.280(3)

The members, as a default rule that may be modified by private
ordering, retain the right to vote on these matters even if the LLC is
manager-managed.128 The LLC Act has been, however, not nearly as clear
on this point as would be desired. It is provided that where the company
elects in its articles of organization to be manager-managed, “the
manager or managers shall have the exclusive power to manage the
business and affairs of the [LLC],” with this delegation authority being
subject to the “extent otherwise provided in the articles of organization,
the operating agreement, or this chapter.”129 It would have been helpful
if the statutory language were more express to the effect that the mere
fact that the company is manager-managed does not, of itself, constitute
127. Onl y i f the LLC is manager-managed.
128. KY. R EV. S TAT. ANN. § 275.175 (Wes t 2015).
129. Id.
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an election out of the requirement that the members act upon these
particular matters. An amendment to the LLC Act now makes clear that
as to the enumerated actions, and absent contrary private ordering,
although the LLC is manager-managed, they require member approval. 130
Still, care needs to be exercised to avoid inadvertent contrary private
ordering. The statement in the operating agreement “Except as
otherwise required by the Act, all decisions as to the business and affairs
of the Company shall be made by the Managers . . .” could be interpreted
as being sufficient to abrogate the right of the members to vote on the
items listed in KRS section 275.175(2). 131
E. Nonprofit LLCs
The balance of the provisions dealing with limited liability companies
relate to nonprofit LLCs.132 When the LLC Act was originally enacted, it
was not anticipated that the LLC would be used for nonprofit purpose.
However, in Mercy Regional Emergency Medical System, LLC v. John Y.
Brown, III, the Franklin Circuit Court held that an LLC need not have a
business purpose in order to be validly organized in Kentucky. 133 In
response thereto, skeletal revisions were made to the LLC Act in 2007 to,
inter alia, impose limitations on self-inurement, etc. in nonprofit LLCs,
tracking the law of nonprofit corporations. 134 These revisions were driven
by the view that typically the nonprofit LLC creates significant
opportunities for abuse. However, in the summer of 2012, the Internal
Revenue Service issued important guidance on the use of limited liability
companies as subsidiaries of section 501(c)(3) and similar tax-exempt
organizations.135
130. See id. §§ 275.175(3)(d)–(j).
131. The a uthor does not s uggest this i s the proper i nterpretation of what i s l i kel y s i m pl y a
poorl y drafted provision. See also Lenticular Europe, LLC v. Cunnally, 693 N.W.2d 302, 308 ( W i s .
Ct. App. 2005) (“When the l egislature provides a specific default term on a topic and the operating
a greement does not explicitly refer to that topic, i t is reasonable to conclude the parties d i d n o t
i ntend to override that default term.”).
132. Wi th respect to nonprofit LLCs generally, see, e.g., Ri chard A. McCra y & Wa rd L. Tho m a s ,
Limited Liability Companies as Exempt Organization Update, IRS, http://www.irs .gov/pub/i rs tege/eotopicb01.pdf (last vi sited Jan. 1, 2016); Da vid S. Walker, A Considerati on of an LLC f or a
501(c)(3) Nonprofit Organization, 38 WILLIAM MITCHELL L. R EV. 627 (2012); see also generally
Ca s s a dy V. “Ca s s ” Brewer, Nonprofit and charitable uses of LLCs, i n R ESEARCH H ANDBOOK ON
PARTNERSHIPS, LLCS AND ALTERNATIVE F ORMS OF B USINESS ORGANIZATIONS (Robert W. Hi l l ma n & Ma rk J.
Loewenstein eds., 2015).
133. Ci r. Acti on No. 98-CI-01357 (Franklin Ci r. Ct. Feb. 16, 1999).
134. See also Rutl edge, supra note 27, a t 250.
135. I.R.S. Noti ce 2012-52, 2012-35 I.R.B. 317. Purs uant to this direction, donations made to a
s i ngle member LLC wholly owned by a 501(c)(3) organization are for purposes of deductibi l i ty to
be trea ted as having been made to the to the ta x-exempt parent corporation.
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Under the revised statute, a nonprofit LLC may be organized either
without members or with members, but if it has members, they
themselves must be organized for nonprofit purposes. 136 Nonprofit LLCs
are exempt from the definitional requirement that an LLC must have at
least one member.137 For that reason, nonprofit LLCs are exempt from
the rule that an LLC must dissolve when it lacks a member. 138
While the typical rule of non-inurement applies in a nonprofit LLC,
that rule does not apply if the members are themselves nonprofit
organizations.139 Regardless of the nature of the members, the income
and profit of the nonprofit LLC may not be distributed to managers, 140 but
reasonable compensation may be paid to members and managers for
services rendered.141
If the only members of the nonprofit LLC are themselves nonprofit
organizations, the otherwise applicable prohibition against member loans
is inapplicable.142 Still, irrespective of the character of the members, a
nonprofit LLC may not make loans to the managers. 143 Because in a
nonprofit LLC without members the management structure will be almost
entirely a matter of private ordering, those matters must be set forth in a
written operating agreement.144 This requirement of a written operating
agreement is a limitation on the general rule that an operating
agreement, in addition to being written, may be oral or arise out of a
course of conduct.145
A provision added to the LLC Act will permit a nonprofit corporation
to convert into a nonprofit LLC.146 The limitation upon this provision is
that the only permitted member of the converted nonprofit LLC must be
a section 501(c)(3) or 501(c)(4) organization; an affirmative statement to
that effect is required in the articles of organization filed to effect the
conversion.147 This conversion mechanism is available for all nonprofit
corporations organized in Kentucky. 148 It is also available to foreign
136. See KY. R EV. S TAT. ANN § 275.520 (Wes t 2015), amended by 2015 Ky. Acts , ch. 34, § 48.
Previ ously a nonprofit LLC wa s precluded from having members.
137. See id. § 275.015(12), amended by 2015 Ky. Acts , ch. 34, § 45; see also id. § 275.015(19),
amended by 2015 Ky. Acts , ch. 34, § 45.
138. See id. § 275.285(7).
139. Id. § 275.520.
140. Id.
141. See id.; accord id. § 273.237.
142. KY. R EV. S TAT. ANN § 275.525 (Wes t 2015).
143. Id.; accord id. § 273.241.
144. See id. § 275.175(4).
145. See id. § 275.015(21).
146. See id. § 275.376(13).
147. Id.
148. KY. R EV. S TAT. ANN § 275.376(13) (Wes t 2015).
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nonprofit corporations unless the law of the jurisdiction of incorporation
forbids a conversion as contemplated by this provision. 149
The statute is of course silent as to the federal and state taxation of
any donation or contribution to a nonprofit LLC. As is the case with the
nonprofit corporation, the ability to deduct contributions is a distinct
issue addressed under federal tax law; mere organization as a nonprofit
organization does not of itself give rise to the ability to deduct
contributions. The 2016 Kentucky General Assembly exempted these
non-profit LLCs from the sales and use tax.150
IX. AMENDMENTS TO THE NONPROFIT CORPORATION ACTS
While constituting significantly less than the desperately needed
complete rewrite of the Kentucky Nonprofit Corporation Acts,151 a series
of amendments to the existing law addressed some of the Acts’ logistical
limitations.
Initially, a comprehensive definition of what constitutes “notice” has
been added to the act, defining how notice is to be provided to either a
director or a member.152 Based upon the current provision from the
Kentucky Business Corporation Act, 153 this provision importantly provides
“notice by electronic transmission is written notice.” The provision
adopted a mailbox rule as to communications to members. 154 Any notice
to a domestic nonprofit corporation or to a foreign nonprofit corporation
authorized to transact business in Kentucky may be addressed to the
organization’s registered agent at its registered office, to the corporation,
or its secretary at the principal office address. 155 In furtherance thereof,
new defined terms have been added for “deliver/delivery,” “effective
date of notice,” “electronic transmission/electronically transmitted,”
“notice,” “sign” and “signature.”156
The provision addressing notice of a special meeting of the members
has been revised to delete references to how the notice is to be given. 157
Those issues are now addressed in the new notice provision. 158

149. Id.
150. See KY. R EV. S TAT. ANN. § 139.495 a s a mended by 2016 Ky. Acts , ch. 110, § 13.
151. Id. §§ 273.161–.390.
152. Id. § 273.162.
153. See id. § 271B.1-410.
154. See id. § 273.162(3).
155. KY. R EV. S TAT. ANN § 273.162(4) (Wes t 2015); accord id. § 271B.1-410(4); see also id. §
14A.4-040(1).
156. See id. § 273.161(17)–(21).
157. See id. § 273.197.
158. See id. § 273.162.
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With respect to meetings by unanimous consent, previously the
statute provided, in one section, mechanisms by which both the Board of
Directors and the members could act by unanimous consent.159 Adopting
the model employed in the Business Corporation Act, written consent of
the Board of Directors and members are now separately discussed.160
Under a new section, patterned off of the equivalent provision of the
Business Corporation Act,161 the directors may act by written consent,
provided that, absent specification of the different date, the action is
effective when the last director signs the consent.162 It is further provided
that action by written consent has the effect of a meeting vote. 163 Note
that while the written consent must be signed by each director, pursuant
to the new definition of “sign,” which includes an electronic signature, 164
a unanimous consent may be executed by email. 165 In parallel to the
adoption of a new provision uniquely addressing board action by
unanimous consent, the existing KRS section 273.377 has been revised in
order to restrict its application to written consent of the members. 166
This provision has also been supplemented in order to track the
equivalent language from the Business Corporation Act, specifically KRS
section 271B.7-210. Again, as the signature of each member is required,
it may now be delivered electronically. 167 It should be noted that this
provision, with respect to unanimous consent, applies to any “regular or
special meeting” of the Board of Directors; it does not by its terms
expressly extend to any meeting of a board committee. 168
Language newly added to KRS section 273.217 will allow directors to
participate in any regular or special meeting by “any means of
communication by which all directors participating my simultaneously
159. See id. § 271B.8-210 (1989) (a mended 2015).
160. See id.
161. KY. R EV. S TAT. ANN § 273.375. (Wes t 2015).
162. Id. § 271B.8-210.
163. See id. § 273.375; accord id. § 271B.8-210(3) (“A cons ent signed under this secti on s ha l l
ha ve the effect of a meeting vote a nd may be described as s uch i n a ny document.”).
164. See id. § 273.161(21).
165. Thi s express rule is cumulative to the prior law to the same effect. See i d. § 369.102( 8)
(defining a n “electronic signature” as “an electronic sound, symbol, or p ro ces s a tta ched to o r
l ogically associated with a record and executed or adopted by a person with the i ntent to s ign the
record.”); id. § 369.107(4) (“If a l aw requires a signature, a n electroni c s i g na ture s a ti s f i es th e
l a w.”).
166. See id. § 273.377.
167. The Business Corporation Act a llows the articles of i ncorporation to reduce the threshol d
for a “una nimous” consent to a threshold as l ow as 80%. See KY. R EV. S TAT. ANN. § 271B .7- 040( 2)
(Wes t 2015). No similar ca pacity i s provided for in the Nonprofit Corporation Acts .
168. See id. § 273.377; see also id. § 273.221 (a ddressing the composition and functi oni n g o f
boa rd committees).
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hear each other during the meeting.”169 A member so participating is
deemed present at the meeting.170
Simply confirming the law as it is always existed even while not set
forth in the statute, it has been made express that a director may not
vote by proxy.171
Previously, the statute did not set forth a minimum notice as to the
meeting of the Board of Directors.172 A new provision, consistent with
the Kentucky Business Corporation Act,173 sets that minimum notice at
two days.174 A longer or shorter minimum notice may be provided for in
the bylaws. Language already in the statute providing, inter alia, that the
notice of a regular or special board meeting need not describe the
business to be transacted, has been re-codified as KRS section
273.223(2). Likewise, already existing language to the effect that
attendance at a meeting constitutes a waiver of any defect with respect
to the notice absent an objection on that basis has been re-codified as
KRS section 273.223(3). Lastly, existing language with respect to the
calling of a special meeting of the Board of Directors by court order 175 has
been re-codified as subsection (4) of KRS section 273.223.
The provisions dealing with the voluntary dissolution of a nonprofit
corporation have been modified to conform with the procedure under
the Business Corporation Act. Under the prior law, articles of dissolution
169. See id. § 273.217(2); accord id. § 271B.8-200(2) (crea ting statutory a uthority for a b o a rd
member participating in a meeting by phone or other means of electronic communications.).
170. Id. § 273.217(2).
171. See id. § 273.217(4); see also Ha l dema n v. Ha l dema n, 197 S.W. 376, 381 (Ky. 1917)
(“Nei ther ca n they [directors] vote by proxy.”); Ky. Att’y Gen. Op. 74-645 (Aug. 29, 1934) ( p ro xy
ma y not be given by directors of nonprofit corporations); ABA CORPORATE D IRECTOR’S G U ID EB O O K 18
(6th ed. 2011) (“A di rector i s expected to commi t the requi red ti me to prepa re for, a ttend
regul arly and participate (in person when feasible) in board a nd committee meetin gs. A di recto r
ma y not pa rticipate or vote by proxy; personal participation i s required (which may ta ke place b y
tel ephone or vi deo when in-person participation is not possible.)”); MODEL B US. CORP . ACT § 8.20, §
25 cmt. a t 206 (AM. B AR. ASS’N 2002); 2 WILLIAM MEADE F LETCHER, F LETCHER’S CYCLOPEDIA OF THE LAW OF
PRIVATE CORPORATIONS § 427 (perm ed., rev. vol . 2014) (“The directors of a corp ora ti on g enera l l y
ca nnot vote a t directors’ meeting by proxy, but must be personally present and act themselves . . .
. Thei r personal judgment is necessary, a nd they ca nnot delegate th eir d u ti es o r a s s ig n th ei r
powers .”) (ci ta ti ons omi tted); 3 WILLIAM W. COOK, A TREATISE ON THE LAW OF CORPORATIONS H AVING A
CAPITAL S TOCK 2257 (Chi ca go, Callaghan & Co. 1908) (“Di rectors, of course, cannot a ct o r vo te b y
proxy.”) (ci ta ti on omi tted); ARTHUR W. MACHEN, JR., A TREATISE ON THE MODERN LAW OF CORPORATIONS §
1455 (Bos ton, Li ttle, Brown & Co. 1908) (“Di rectors ca nnot vote by proxy.”) (ci tations omitted); id.
§ 1458 (“At a Di rectors’ meeting, votes by proxy ca nnot be received or counted, a nd the Directors
ha ve no power by resolution to alter this rule.”) (ci tations omitted).
172. See KY. R EV. S TAT. ANN. § 273.223 (1968) (a mended 2010 & 2015).
173. See id. § 271B.8-220(2).
174. See id. § 273.223(1).
175. See Rutl edge, supra note 126, a t 417.
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were filed on behalf of a nonprofit corporation only after the dissolution
had been completed, including at the time when “all debts, obligations
and liabilities of the corporation have been paid and discharged or that
adequate provision has been made therefor.”176
Conforming the
procedures to those employed in the Business Corporation Act, 177 after
dissolution is authorized, articles of dissolution shall be filed with
Secretary of State along with a copy of the plan of distribution pursuant
to which of the corporation’s assets will be distributed or conveyed. 178
The corporation’s dissolution will be effective upon the filing of the
articles of dissolution.179 The Secretary of State is directed to forward a
copy of the articles of dissolution to the Secretary of Revenue.180
Thereafter, consistent with the equivalent provision of the Business
Corporation Act,181 the existence of the corporation continues after the
filing of the articles of dissolution, but the corporation’s purpose of the
business is limited to winding up and liquidating its business. 182 To that
end, it is specifically provided that the dissolution of the corporation does
not “abate or suspend” the rule of limited liability otherwise enjoyed.183
Consistent with the Business Corporation Act, the Board of Directors
is empowered to hold meetings of the members, whether special or
regular, exclusively by means of remote communication. 184
As previously noted, it is now possible to convert a nonprofit
corporation into a nonprofit LLC.185
Proposed additions to the Nonprofit Corporation Acts which would
have put in place robust and comprehensive rights to indemnification
and advancement for the directors and officers of a nonprofit
corporation, based upon the language employed in the Kentucky
Business Corporation Act,186 were deleted at the request of the Kentucky
Nonprofit Network.187
176. See KY. R EV. S TAT. ANN. § 273.313(4) (1988) (a mended 2015).
177. See id. § 271B.14-030; accord id. § 272A.12-110; id. § 275.315; id. § 362.1-805; id. §
386A.8-020.
178. Id. § 273.313.
179. See id. § 273.313(3); see also id. § 14A.2-070.
180. See id. § 273.313(2).
181. See id. § 271B.14-050.
182. KY. R EV. S TAT. ANN § 273.302 (Wes t 2015); accord id. § 275.300(2); id. § 362.2-803(1); id. §
272A.12-060(1); id. § 386A.8-040.
183. See id. § 273.302.
184. See id. § 273.195.
185. See id. § 275.376.
186. See id. §§ 271B.8-500–580.
187. Compare H.B. 440 a s s ubmi tted on Februa ry 12, s ecti ons 76 through 84, with Hous e
Judi ciary Committee Sub (Feb. 26, 2015) (previous sections 76-84 deleted); see also KY. R EV . S TAT .
ANN. §§ 271B.8-500–8-580 (Wes t 2015).
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X. UNINCORPORATED NONPROFIT ASSOCIATIONS ACT
The adoption in Kentucky of the Revised Uniform Unincorporated
Nonprofit Association Act188 is important in that, with this new statute,
there is the for the first time in Kentucky an analytic paradigm and body
of default law189 by which such organizations may be assessed. Prior to
this enactment, Kentucky has lacked such a body of law even as
unincorporated nonprofit associations have been organized and
operated.190 Further, for the first time it will be possible for an
unincorporated nonprofit association organized in Kentucky to effect for
its participants the benefits of limited liability.
The Kentucky Uniform Unincorporated Nonprofit Association Act
(hereinafter “KyNPAA”)191 is largely a default statute, setting forth rules as
to particular matters that are applicable absent contrary agreement with
respect to the topic. In light of their expected informality there are
minimal requirements that the agreement be reduced to a writing.
An important defined term used in the law of unincorporated
nonprofit associations is the “governing principles.”192
Roughly
equivalent to a partnership’s partnership agreement or a LLC’s operating
agreement,193 and including the “established practices,”194 the governing
principles are the agreements of the members 195 as to the purpose and
operation of the association. The governing principles may be oral,
written, or arise from a course of conduct. 196 The managers 197 are bound
by the governing principles.

188. R EV. UNIF. UNINC. NONPROFIT ASS’N ACT, 6B U.L.A (Supp. 2014) 177. It i s i mporta nt to note
tha t the Kentucky a dopti on i s of the 2008 vers i on of the uni form a ct a nd i s not of the
“ha rmonized” a ct last edited in 2014.
189. R EV. UNIF. UNINC. NONPROFIT ASS’N ACT Prefa tory Note, 6B U.L.A. (Supp. 2014) 178 (“A UNA is,
thus , a default organization.”).
190. Pa rtnership law has not been the default as a partnership must have a for-profit purpose.
See KY. R EV. S TAT. ANN. § 362.175(1) (Wes t 2015); id. § 362.1-201(1); see also THOMAS E. R UTLEDGE &
ALLAN W. VESTAL, ON KENTUCKY PARTNERSHIPS AND LIMITED PARTNERSHIPS 49–50 (Uni v. of Ky., Offi ce of
Conti nuing Legal Educ. ed., 2010).
191. See KY. R EV. S TAT. ANN. § 273A.165 (Wes t 2015).
192. See id. § 273A.005(3); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 2(2), 6B U.L.A. 180
(Supp. 2014).
193. See R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 2, cmt. 2; see also KY. R EV. S TAT. ANN. §§ 362.1101(11), 275.015(20) (Wes t 2015).
194. See KY. R EV. S TAT. ANN. § 273A.005(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 2(1); see also id. § 2 cmt. 1 (“‘Es ta bl i s hed pra cti ces ’ a re es s enti a l l y equi va l ent to the
commercial law concepts of course of performance a nd course of dealing.”).
195. KY. R EV. S TAT. ANN. § 273A.005(3) (Wes t 2015); see also KY. R EV. S TAT. ANN. § 275.065(1)(c)
(Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 16(a )(3), 6B U.L.A. 197 (Supp. 2014).
196. KY. R EV. S TAT. ANN. § 273A.005(3) (Wes t 2015).
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A. Formation, Purpose & Powers
An unincorporated nonprofit association is a default structure; it
exists if its definition is by a particular venture met; 198 there is no
requirement of an intent to form an unincorporated nonprofit
association. In fact, there is not even a requirement that the participants
in the venture be aware of the possibility of consciously forming an
unincorporated nonprofit association. 199
An unincorporated nonprofit association is considered to be an entity
distinct from its members and managers 200 and enjoys perpetual
duration201 while being vested with all powers of an individual necessary
or convenient to carrying out its purpose. 202 While limited for-profit
activities are permitted, the proceeds thereof must be applied to the
non-profit purpose.203

197. See KY. R EV. S TAT. ANN. §§ 273A.005(3)–(4) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 2(2)–(3).
198. See KY. R EV. S TAT. ANN. § 273A.005(11) (Wes t 2015) (defining unincorpora ted n on -p rof i t
a s sociation); see also id. § 273A.1-010(6) (defining non-profit purpose). This latter d efi ni ti o n i s
non-uniform, and is based upon KRS § 273.167. Note that existing organizations, i f they fall within
the definition of an unincorporated nonprofit a ssociation, will be governed by this act. Se e i d. §
273A.155(1); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 4(a ); see also id. § 4(a ) cmt. 1 (“Thi s act
a pplies to pre-existing UNAs formed i n the enacting state, as well as to all U N As f o rmed i n th e
s ta te a fter the effecti ve da te of the Act.”). Wi th res pect to the s ta tutory trea tment of a n
uni ncorporated nonprofit association as a “entity,” this positive statement of organizati o na l l a w
control s over the s ta tement s et forth i n Customer Due Diligence Requirements for Financial
Institutions, RIN 1506-AB25 a t 58, where i t wa s s ta ted tha t “Thi s i s beca us e nei ther a s ol e
propri etorship nor a n unincorporated association is a n entity with legal existence separa te f ro m
the a ssociated i ndividual or individuals that i n effect create a s hield permitting a n i n di vi dua l to
obs cures his or her i dentity.” (Ci tation omitted). Si mply put, the statement made by the Financial
Cri mes Enforcement Network of the Depa rtment of Trea s ury i s i ncorrect a s to the l a w of
uni ncorporated nonprofit associations.
199. See R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 2, cmt. 8.
200. See KY. R EV. S TAT. ANN. § 273A.010(1) (Wes t 2015); accord UNIF. UNINC. NONPROFIT ASS’N ACT §
5(a ), 6B U.L.A. 186 (Supp. 2014). Still, the act does not defi ne th e co n s eq uences o f “e nti ty”
cha ra cteri za ti on. See also Thoma s E. Rutl edge, External Entities and Internal Aggregates: A
Deconstructionist Conundrum, 43 S UFFOLK U.L. R EV. 655 (2009); J. Wi l liam Callison, Indeterm i nacy,
Irony
and
Partnership
Law,
2
S TAN.
AGORA
73,
73-76
(2001),
http://a gora .s ta nford.edu/a gora /l i bArti cl es 2/a gora 2v1.pdf ; Da vi d Mi l l on, The Ambiguous
Significance
of
Corporate
Personhood,
2
S TAN.
AGORA
3,
39-58
(2001),
http://a gora.stanford.edu/agora/libArticles2/agora2v1.pdf.
201. See KY. R EV. S TAT. ANN. § 273A.010(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 5(b), 6B U.L.A. 186 (Supp. 2014).
202. See KY. R EV. S TAT. ANN. § 273A.010(3) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 5(c), 6B U.L.A. 186 (Supp. 2014).
203. See KY. R EV. S TAT. ANN. § 273A.010(4) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 5(d), 6B U.L.A. 186 (Supp. 2014).
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B. Name Requirements, Annual Report
The name requirements for a Kentucky Unincorporated Nonprofit
Association (“KyUNPA”) are set forth in the Kentucky Business Entity
Filing Act (KRS. ch. 14A) and are dependent in part upon whether the
KyUNPA has filed a certificate of association. 204 Regardless of whether a
certificate is filed, a KyUNPA may not include in its name any of
“incorporated,” “corporation,” “Inc.,” “Corp.,” “company,” “partnership”
or “cooperative.” If a certificate of association is filed, the name of the
KyUNPA must include either “Limited” or “Ltd.”205 Further, that real
name as set forth on the certificate of association must be distinguishable
from any name of record with the Secretary of State. 206 If the KyUNPA
has not filed a certificate of association it should not include “Limited” or
“Ltd.” in its name as doing so would be misleading. Absent filing a
certificate of association the name distinguishability standard is not
applicable.
The assumed name statute has been revised to define the real name
of a KyUNPA and to allow a KyUNPA to file an assumed name.207 A
KyUNPA, subject to distinctions based upon whether or not a particular
KyUNPA has or has not filed a certificate of association, is subject to the
assumed name statute.208
The application of the rules governing annual reports to KyUNPAs is
dependent upon whether or not the particular KyUNPA has filed a
certificate of association. If no certificate of association is filed, then
there is no annual report required.209 Conversely, if a certificate of
association has been filed, an annual report is required. 210
C. Liability for Association Debts & Obligations; Limited Liability
The members and other participants in an unincorporated nonprofit
association are, as a default, each liable for its debts and obligations. 211
204. See also KY. R EV. S TAT. ANN. § 273A.030 (Wes t 2015).
205. See id. § 14A.3-010(16).
206. See id. § 14A.3-010(1); see also id. § 14A.1-070(20) (defi ning “name o f re cord w i th th e
Secretary of Sta te”).
207. See id. § 365.015.
208. See KY. R EV. S TAT. ANN. § 365.015 (Wes t 2015).
209. See id. § 14A.6-010(7)(d).
210. See id. § 14A.6-010(6).
211. The mere fact of “entity” cha racterization of a n unincorporated n onp rof i t a s s oci a ti o n
does not compel tha t the members thereof enjoy l i mi ted l i a bi l i ty. For exa mpl e, whi l e a
pa rtnership may be treated as a n entity, the partners are joi ntl y a nd s evera l l y l i a bl e f o r th e
pa rtnership’s debts and obligations absent election of l imited liability partnership status. See id. §
362.1-201; id. § 362.1-306(1); id. § 362.1-306(3). Cons equently, there is at best limited u ti li ty i n
defi ning a particular form of business organization as being a n “entity”; th e te rm i ts el f h a s n o
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While the Uniform Act, by fiat, reversed the rule and afforded limited
liability ab initio, this policy has not been carried forward in Kentucky.
Rather, under Kentucky law, limited liability is available if and only if the
association makes a filing with the Secretary of State. 212 The rationale for
this treatment is the protection of third-party creditors. In every instance
under Kentucky law, limited liability is conditional upon a state filing.
That filing, whether denominated articles of incorporation, articles of
organization, certificate of limited partnership, statement of registration,
or otherwise,213 puts third parties on notice that there exists a business
organization with whom they are or may be doing business, 214 and that
they as creditors may (absent a guarantee or other credit enhancement)
look only to the assets of the business for satisfaction of their claims. 215
The grant of limited liability to the participants in the venture is only from
the time of filing with the Secretary of State. 216
Affording the participants in an unincorporated nonprofit association
limited liability from its debts and obligations absent a public filing would
do violence to the symmetry existing in all of the other business entity
statutes. Further, the model employed in the Uniform Act is an invitation
to abuse. Persons could contract and then assert they did so on behalf of
a subsequently conceived unincorporated nonprofit association. While a
variety of laws could be utilized by a creditor to impose personal liability
upon the direct actors,217 there is no policy basis for requiring a creditor,
i ntri nsic meaning in that there is no defined s et of consequences that necessarily follow f rom that
l a bel. See also supra note 200.
212. KY. R EV S TAT. ANN. § 273A.030(1) (Wes t 2015).
213. See id. § 271B.2-020 (Wes t 2015) (a rticles of incorporation); id. § 272A.3-010 (a rti cl es o f
a s sociation); id. § 273.247 (a rti cles of i ncorporation); id. § 275.025 (a rti cles of organization); i d. §
362.555 (s ta tement of registration); id. § 362.1-931 (s ta tement of qualification); id. § 362.2- 201
(certi ficate of limited partnership); id. § 386A.2-010 (certi ficate of trust).
214. See, e.g., id. § 275.025(7); id. § 386A.2-010(6)(a ).
215. In pa rallel, while a partnership may come into existence without a state fil i ng , pa rtn ers
enjoy l imited liability i f and only i f a filing is made with the state on the public record. See, e.g., id.
§ 362.555; id. § 362.1-931.
216. See, e.g., id. § 14A.2-070(1); id. § 271B.2-030; id. § 271B.2-040; id. § 272A.3-010(2); id. §
275.025(7); id. § 275.095; id. §§ 386A.2-010(1), (6).
217. See, e.g., R ESTATEMENT (THIRD ) OF AGENCY §§ 6.01–6.03 (2006). In Perry v. Ernest R. Hamilton
Associates, Inc., 485 S.W.2d 505 (Ky. 1972), a n i ndividual retained an engineering firm to lay out a
proposed s ubdivision, but did not disclose that proposed subdivision was owned by a corporation.
When that engineering firm sued to collect on the fees, and the individual cited the exi s tence o f
the corporation as a defense to personal liability, the court held the indi vi dua l w a s p ers o na l ly
l i able for the fees as he had failed to disclose the existence o f th e co rp ora ti on o r to p u t th e
engi neering firm on notice that i t was dealing with a corporation. See also Wa ter, Waste & La nd ,
Inc. v. La nham, 955 P.2d 997 (Col o. 1998); Hopkins Advertising a nd Public Relations, Inc. v. Morri s,
No. 541071, 1997 WL 306653, a t *1, 2 (Conn. Super. Ma y 29, 1997) (where i ndi vi dua l s i gned
a greement without noting that he did s o as a gent for a n LLC a nd did not disclose the existence o f
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who has acted in good faith and in reliance upon the public record, to
incur the costs of demonstrating the application of those laws. Kentucky
long ago abandoned the notion that nonprofit organizations are in some
manner shielded from liability for the consequences of their actions. 218 In
the same vein, those who act on behalf of a nonprofit organization are
liable for the consequences of their individual actions. Those acting on
behalf of an unincorporated nonprofit association are responsible for the
debts they create, or permit to be created, unless creditors are put on
notice of an election of limited liability.
The filing by which limited liability is elected is a “certificate of
association.”219 The certificate of association must set forth:


the name of the association;



its mailing address;



its registered office and agent; and



its purpose.220

The filing fee for a certificate of association is $15.00. 221
In accordance with the law governing other forms of business
organizations, the grant of limited liability effected by the filing of a
certificate of association will not protect an individual from liability for
their own negligence, wrongful acts, or misconduct.222
In the absence of the filing of certificate of association consequent to
which the members enjoy limited liability in any suit brought against the
association, the judgment rendered thereon will not be binding upon a
member ab initio unless that member was named as a party. There are,
however, a series of provisions pursuant to which, in the absence of
certificate of association, the members may, consequent to their

the LLC pri nci pal, he took on personal liability on that obligation); Hosale v. Wa rren, N o . 01A01 9810-CV-00523, 1999 WL 548538 (Tenn. Ct. App. July 29, 1999); Ba umstein v. Mykl ebust, No. 01 0614, 2001 WL 869506 (Wi s . Ct. App. Aug. 2, 2001).
218. See, e.g., Mul l iken v. Jewish Hosp. Ass’n of Louisville, 348 S.W.2d 930 (Ky. 1961); se e al s o
Gi l lum v. Good Samaritan Hosp., 348 S.W.2d 924 (Ky. 1961). Contra Emery v. Jewi sh Hosp. As s ’n,
236 S.W. 577 (Ky. 1921).
219. See KY. R EV. S TAT. ANN. § 273A.030(1) (Wes t 2015).
220. See id. § 273A.025. The na me of the association is s ubject to KRS § 4A.3 - 010, a n d th e
regi stered office/agent a re subject to KRS § 14A.4-010. Th e e ff ecti ve ti me a nd d a te o f th e
certi ficate will be determined under KRS § 14A.2-070. Cha nges in registered office/agent w i ll b e
ma de as provi ded i n KRS § 14A.2-040, a nd the pri n ci pa l o f f i ce a dd res s m a y b e ch a ng ed a s
provi ded in KRS § 14A.5-010.
221. See id. § 14A.2-060(1)(p).
222. See id. § 273A.030(2); accord id. § 271B.6-220(2); id. § 272A.5-030(3); id. § 275.150(3); i d.
§ 362.1-306(4); id. § 362.2-303(2); id. § 362.2-404(4); id. § 386A.3-040(6).
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personal liability for the debts and obligations of the association, be
required to satisfy that judgment. 223
D. Suits By or Against an UNPA
A UNPA may sue or be sued in its own name. 224 A suit against a UNPA
in which a statement of association has been filed, and thereby a
registered agent designated, may be initiated by service on the registered
agent.225 Where no registered agent has been designated, service may be
completed as otherwise provided by law.226 The capacity to sue or be
sued in its own name is a common characteristic of business
organizations.227 This capacity extends to suits by a member or manager
against the UNPA, or a UNPA suit against a member or manager. 228 If a
UNPA has filed a certificate of association and thereby has elected limited
liability for its members and other constituents,229 a member or manager
is not a proper party to the action simply by reason of their status as a
member or manager.230 This provision is not uniform and has no
equivalent in the Uniform Unincorporated Nonprofit Association Act. 231
Even where the UNPA has not filed a statement of association, and
thereby elected limited liability, a judgment against the association is not
enforceable against a member or manager thereof unless and until

223. See id. § 273A.040(2). Thi s provision is not uniform. It is importa n t to re cog ni z e tha t
s ubsection (2) of KRS § 273A.040 does not create a n exception to th e ru l e o f l i mi ted l i abi l i ty
a va ilable to the members of a n unincorporated nonprofit a s so ci ati on f ro m th e f i l i ng o f th e
certi ficate of association. Where a certificate of as s oci a ti o n i s i n p l a ce, th e m emb ers , q ua
members, a re not l iable for the debts a nd obligations of the a ssociation. Subsection (2) o f KR S §
273A.040, a ddressing when a judgment creditor of a n association may l evy a gainst the a s sets o f
the member, i s inapplicable i f the members enjoy limited liability. Ra ther, this provision applies if
a nd only i f no certificate of association is i n place, providing, inter al i a, th a t th e a s sets o f th e
a s sociation must first be exhausted before the assets of any i ndividual member may be atta ched
i n s atisfaction of the judgment unless one of the explicated exceptions applies.
224. See id. § 273A.035(1); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 9(a ), 6B U.L.A. 191
(Supp. 2014). This capacity extends beyond tra ditional s ui ts i n co urt to a dm i ni s tra ti ve a nd
a l ternative dispute resolution s uch a s arbitration. See id., cmt. 2.
225. See KY. R EV. S TAT. ANN. § 273A.045 (Wes t 2015); see also id. §§ 273A.030(1)(c), 14A.4040(1); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 11, 6B U.L.A. 193 (Supp. 2014).
226. See KY. R EV. S TAT. ANN. § 273A.045 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 11, 6B U.L.A. 193 (Supp. 2014) 193; see also KY. R. CIV. P. 4.04.
227. See, e.g., KY. R EV. S TAT. ANN. § 271B.3-020(1)(a ) (Wes t 2015); id. § 272A.1-060(1); id. §
275.330; id. § 362.605; id. § 362.1-307(1); id. § 386A.3-060(1).
228. See KY. R EV. S TAT. ANN. § 273A.035(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 9(b), 6B U.L.A. 192 (Supp. 2014).
229. See KY. R EV. S TAT. ANN. § 273A.025 (Wes t 2015).
230. See id. § 273A.035(3); accord id. § 275.155.
231. See also id. § 275.155.
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certain conditions have been satisfied. 232 A creditor may include as
parties to the action some or all of the members or managers and
conceivably be awarded a judgment against them coincident with the
receipt of a judgment against the association. In that instance the
judgment against the member or manager may be immediately enforced
and need not wait upon a determination that the association is unable to
satisfy the judgment. A change in the membership or management of a
UNPA will not abate a pending action by or against it.233
If the UNPA has filed a certificate of association, the proper venue for
an action against an association is the county in which its principal place
of business is maintained or, if the principal place of business is not in
Kentucky, the county in which its registered office is located.234 Where
the UNPA has not filed a certificate of association, the rules applicable to
general partnerships are adopted to determine proper venue. 235
E. Members
Every UNPA must have two or more members; a single-member
UNPA does not satisfy the statutory definition and is not governed by this
Act.236
A member of a UNPA is not by reason of that status an agent of the
association.237 Except as may be otherwise provided in the governing
principles,238 members vote on a per-capita basis 239 with a majority vote
controlling.240 Unless delegated in the governing principles to the
managers, there is expressly reserved to the members the right to vote

232. See id. § 273A.040 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 10, 6B U.L.A.
193 (Supp. 2014).
233. See KY. R EV. S TAT. ANN. § 273A.050 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 12, 6B U.L.A. 195 (Supp.2014).
234. See KY. R EV. S TAT. ANN. § 273A.055(1) (Wes t 2015). The provision is not uniform.
235. See id. § 273A.055(2). Thi s provision is similar to, but departs from, the Uniform Act. Se e
R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 13, 6B U.L.A. 195 (Supp. 2014).
236. See KY. R EV. S TAT. ANN. § 273A.005(11) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 2(8), 6B U.L.A. 181 (Supp. 2014).
237. See KY. R EV. S TAT. ANN. § 273A.060 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 15, 6B U.L.A. 196 (Supp. 2014). Contra KY. R EV. S TAT. ANN. § 362.1-301(1) (Wes t 2015) (ea ch
pa rtner, qua a partner, is an agent of the partnership i n connection with its ordinary business); see
also R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 15, cmt. 1, 6B U.L.A. 196 (Supp. 2014).
238. See also KY. R EV. S TAT. ANN. § 273A.005(3) (Wes t 2015) (defining of “governing principles”).
239. See id. § 273A.070(1)(b); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 16(a )(2), 6B U.L.A.
197 (Supp. 2014).
240. See KY. R EV. S TAT. ANN. § 273A.070(1)(a ) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 16(a )(1), 6B U.L.A. 197 (Supp. 2014).
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on certain matters.241 There are left to the governing principles rules as
to notice of, quorum for, and other procedural rules for member
meetings.242 While a member is not, consequent to that status, in a
fiduciary relationship with either the UNPA or any other member
thereof,243 each member is bound by an obligation of good faith and fair
dealing.244
241. See KY. R EV. S TAT. ANN. § 273A.070(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 16(a ), 6B U.L.A. 197 (Supp. 2014).
242. Compare KY. R EV. S TAT. ANN. § 273A.070(3) (Wes t 2015) (this language is not uniform), with
R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 16(b)–(c), 6B U.L.A. 197 (Supp. 2014).
243. See KY. R EV. S TAT. ANN. § 273A.075(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT §17(a ), 6B U.L.A. 197 (Supp. 2014). Statements that a particular participant i n a venture do es
not, cons equent to their position, stand in a fiduciary relationship , h a ve p receden ce i n o ther
Kentucky l a w. See, e.g., KY. R EV. S TAT. ANN. § 275.170(4) (Wes t 2015) (members i n a ma na germa naged LLC do not owe fiduciary obligations); id. § 362.2-305(1) (l i mited p a rtn ers , a s l i mi ted
pa rtners , do not owe fi duci a ry duti es .) Of cours e, the a bs ence of fi duci a ry duti es i s not
dependent upon a n a ffirmative-statutory s tatement to that effect. See Gri ffin v. Jones, No. 5:12 CV-00163-TBR, 2016 WL 109287 (W.D. Ky. Ma rch 21, 2016) (hol di ng tha t s ha rehol ders i n a
Kentucky corporation do not stand in a fiduciary relationship with one a nother); see also Th om a s
E. Rutl edge, Shareholders Are Not Fiduciaries – A Positive and Normative Analysis of Kentucky
Law, 51 LOU. L. R EV. 535 (2012–13).
244. See KY. R EV. S TAT. ANN. § 273A.075(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 17(b), 6B U.L.A. 198 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 275.003(7) (Wes t 2015)
(obl igation of good faith and fair dealing i n LLC); id. § 362.1-404(4) (obligation of go od f a i th a nd
fa i r dealing in general partnership); id. § 362.2-408(4) (obligation of good faith a nd fair deali ng i n
l i mited partnership). In Kentucky, every contract incorporates a nd i m pos es u pon th e pa rti es
thereto a n obl i ga ti on of good fa i th a nd fa i r dea l i ng. See Fa rmers Ba nk a nd Trus t Co. of
Georgetown; Kentucky v. Wi l lmott Hardwoods, Inc., 171 S.W.3d 4, 11 (Ky. 2005) ( “W i th i n e very
contra ct there is a n implied covenant of good faith a nd fair dealing, and contracts impose o n th e
pa rti es thereto a duty to do everything necessary to ca rry them out.”). The i mplied co ve na nt o f
the good faith and fair dealing obligates a party to a contract to do “e ve rythi n g n eces s ary” to
ca rry out the contract. In re Tol liver, 464 B.R. 720, 742-43 (Ba nkr. E.D. Ky. 2012) (ci ti ng H a rves t
Homebuilders LLC v. Commonwealth Bank a nd Trust Co., 310 S.W.2d 218, 220 ( Ky. Ap p . 2012) ;
Ra nier v. Mount Sterling Na t’l Bank, 812 S.W.2d 154, 156 (Ky. 1991)); Ra m Eng’g & Constr., Inc. v.
Uni v. of Louisville, 127 S.W.3d 579, 585 (Ky. 2003). Oden Realty Co. v. Dyer, 45 S .W .2d 838, 840
(Ky. 1932) (noti ng that there is as well a negative burden to not a ct to “prevent [] the creati on o f
the condition under which payment would be due . . . .”); Cres twood Farm Bloodstock v. Eve re s t
Sta bles, Inc., 751 F.3d 434 (6th Ci r. 2014); Ja mes T. Sca tuorchio Racing Stable, LLC v. Wa l mac Stu d
Ma na gement, LLC, No. 5: 11–374–DCR, 2014 WL 2113096, a t *8 (E.D. Ky. Ma y 20, 2014). The
i mplied covenant i nforms the interpretation of the agreed upon terms of the contract; i t does not
provi de extra-contractual terms. See, e.g., Wi nshall v. Vi a com Int’l, 55 A.3d 629 (Del . Ch. 2011).
The covenant of good faith a nd fair dealing will not preclude a party from e xerci s i ng th ei r
contra ctual rights. See, e.g., Scheib v. Commonwealth Anesthesia, P.S.C., No. 2010–CA–000781–
MR, 2011 WL 5008089, a t *5 (Ky. Ct. App. Oct. 21, 2011); Willmott Hardwoods, 171 S.W.3d a t 11;
see also Uni ted Propane Gas, Inc. v. Federated Mut. Ins. Co., Nos. 2005-CA-001101-MR, 2005- CA001111-MR, 2007 WL 779443, a t *3 (Ky. Ct. App. Ma r. 16, 2007) (“Si nce Federated had a ri g ht to
s ettle under the contract and therefore was merely exercising a contractual right, a nd U PG h a s
otherwise cited us to no specific policy provision alleged to have been breached, w e a ff i rm th e
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A person becomes a member in a UNPA in accordance with its
governing principles or, in the absence of governing principles as to
admission of members, by a vote of a majority of the incumbent
members.245 On those same terms, a member may be suspended,
dismissed, or expelled from the association.246 Resignation, suspension,
dismissal, or termination of a member will not relieve that person of
unsatisfied obligations to the association. 247 A member may resign at any
time unless the governing principles impose limitations upon the right to
resign.248 Unless a contrary rule is set forth in the governing principles, a
member’s interest in the association is not transferrable. 249
F. Management
Every UNPA is required to be managed by “managers”250 who have
the authority to make all decisions on the association’s behalf except
those reserved to the members.251 Managers are selected by a majority

ci rcui t court’s award of summary judgment on the breach of contract cl aim . ”) ; H un t En ters . v.
John Deere Indus. Equip. Co., 18 F. Supp. 2d 697, 700 (W.D. Ky. 1997) (s ta ting that the covenant of
good fa ith and fair dealing, “does not preclude a party from enforcing the terms of the contract . .
. . It i s not ‘i nequitable’ or a breach of good faith a nd fair dealing in a commercial setting f o r o ne
pa rty to a ct a ccording to the express terms of a contract f o r w hi ch i t b a rg a in ed ”) . An o ther
i mportant point is that the implied covenant does not s erve to preclude self-dealing conduct, b ut
ra ther onl y pol i ce i t a t the ma rgi ns by protecti ng the expres s contra ctua l terms . See, e.g.,
Sca tuorchio Racing Stable, LLC v. Wa l mac Stud Ma nagement, LLC, 2014 WL 2113096, *9 ( E.D . Ky.
2014) (“As to a llegations that “constitute self dealing,” a party ma y act i n i ts own i nterest a nd no t
brea ch the covenant of good faith and fair dealing, as l ong as i ts discretion is n ot u s ed i n a w a y
tha t i s contrary to the s pirit of the agreement.”).
245. See KY. R EV. S TAT. ANN. § 273A.080(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 19(1), 6B U.L.A. 199 (Supp. 2014). Contra KY. R EV. S TAT. ANN. § 362.235(7) (Wes t 2015) (i n th e
a bs ence of a different rule in the partnership a greement, a dmission of a new partner requires the
una nimous consent of a ll i ncumbent partners); id. § 362.1-401(9) (s ame); see also id. § 273A.070
(members vote per ca pita with a simple majority controlling); id. § 273A.065(1)(a ).
246. See KY. R EV. S TAT. ANN. § 273A.080(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 18, 6B U.L.A. 199 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 273A.65(1)(a ) (West 2015).
247. See KY. R EV. S TAT. ANN. § 273A.080(2) (Wes t 2015); id. § 273.085(2); accord R EV. UNIF. UNINC.
NONPROFIT ASS’N ACT § 18, 6B U.L.A. 199 (Supp. 2014).
248. See KY. R EV. S TAT. ANN. § 273A.085(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 19, 6B U.L.A. 199 (Supp. 2014).
249. See KY. R EV. S TAT. ANN. § 273A.090 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 20, 6B U.L.A. 200 (Supp. 2014).
250. See KY. R EV. S TAT. ANN. § 273A.095(5) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 22(5), 6B U.L.A. 202 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 273A.005(4) (Wes t 2015)
(defining “manager.”); accord R EV. UNIF. NONPROFIT ASS’N ACT § 2(3), 6B U.L.A. 180 (Supp. 2014).
251. R EV. UNIF. NONPROFIT ASS’N ACT § 2(3), 6B U.L.A. 180 (Supp. 2014); see also KY. R EV. S TAT. ANN .
§ 273A.065 (Wes t 2015).
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of the members,252 and there is no requirement that a manager be a
member.253 If the members do not elect or otherwise designate
managers, then every member is as well a manager.254 Each manager has
an equal vote, and the managers act by a majority. 255 There exists no
requirement as to a minimum number of managers beyond one. 256 Each
of these rules may be altered in the governing principles. 257
Managers owe to the association fiduciary duties of care and
loyalty.258 The statutory formula for the duties of care and loyalty owed
to the association by the managers thereof is unique as contrasted to
other formulas employed in Kentucky’s business entity statute. For that
reason it is crucial that the focus be upon the words employed; loose
analogy to the laws of other organizations is not proper. 259
252. KY. R EV. S TAT. ANN. § 273A.095(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 22(1), 6B U.L.A. 202 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 273A.070(1) (Wes t 2015); accord
R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 16(a )(2), 6B U.L.A. 197 (Supp. 2014).
253. KY. R EV. S TAT. ANN. § 273A.095(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 22(2), 6B U.L.A. 202 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 271B.8-020 (Wes t 2015) (director
of corpora tion not required to be a shareholder therein); id. § 275.165(2)(b) (ma nager of LLC n o t
requi red to be a member therei n). Contra id. § 272A.8-030(1) (di rector of uni ncorpora ted
cooperative association must be a member therein).
254. See KY. R EV. S TAT. ANN. § 273A.095(3) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 22(3), 6B U.L.A. 252 (Supp. 2014).
255. See KY. R EV. S TAT. ANN. §§ 273A.095(4)–(6) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT §§ 22(4), (6), 6B U.L.A. 202 (Supp. 2014).
256. Contra KY. R EV. S TAT. ANN. § 273.211(1) (Wes t 2015) (nonprofi t corpora ti on requi red to
ha ve not fewer than three directors).
257. See id. § 273A.095 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 22, 6B U.L.A.
202 (Supp. 2014).
258. See KY. R EV. S TAT. ANN. § 273A.100 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 23(a ), 6B U.L.A. 203 (Supp. 2014) (s tating expressly tha t the duties a re owed to the associati o n;
i t i s clear that they a re not owed to the members either i ndivi dually or collectively); see also 1400
Wi l l ow Counci l of Co-Owners , Inc. v. Ba l l a rd, 430 S.W.3d 229 (Ky. 2013); Ba pti s t Phys i ci a ns
Lexi ngton, Inc. v. New Lexington Cl inic, P.S.C., 436 S.W.3d 189, note 4 (Ky. 3025); BSA Mul l , LLC v.
Ga rfi el d Inves tment Compa ny, Nos . 310989, 311911, 315359, 315544, 2014 WL 4854306, *6
(Mi ch. Ct. App. Sept. 30, 2014) (“The LLCA’s requirement that a manager discharge duties ‘i n th e
bes t interest of the [LLC],’ MCL 450.4404(1), i ndicates that a manager’s fiduciary duties a re o wed
to the company, a nd not the i ndividual members.”); accord Si res v. Li n den S h ores As s ’n, N o .
X04HHDCV146054149S, 2015 WL 3798173 (Conn. Super. Ct. Ma y 27, 2015) ( “A condomi ni um
a s sociation owes a duty of care a nd loyalty [to] all unit holders collectively but owes no fi duci a ry
duty di rectly to a ny i ndivi dual unit holder . . . .”).
259. See also Pa nnel l v. Sha nnon, 425 S.W.3d 58, 67-68 (Ky. 2014). In Pannell, the court
s ta ted:
[The] common l aw of business entities has largely been abrogated by the
a doption of the va rious statutes like the Kentucky Business Co rp ora ti on Act
a nd the Kentucky Li mited Liability Company Act. I n f a ct, “l i m i ted l i a bi l ity
compa nies are creatures of statute controlled by Kentucky R evi s ed S ta tues
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The fiduciary duty standard, which is not identified as being subject to
modification in the governing principles, obligates each manager to
manage in good faith, in a manner the manager honestly believes to be in
the best interest of the association, and on an informal basis. 260 Reliance
upon the opinions and information provided by others is conditionally
appropriate.261 A related-party transaction (which would otherwise
violate the duty of loyalty) may be approved or ratified after full
disclosure by a majority of the disinterested members. 262 The governing
principles may limit the exposure of a manager to liability for breach of
the fiduciary standards, provided that failure does not fall within certain
prescribed conduct.263
Pursuant to a non-uniform provision, rules as to notice, quorum, and
other procedural requirements for manager meetings shall be set by the
governing principles.264
(KRS) Cha pter 275,” not pri marily by the common l a w. To th e e xtent th a t
common law doctrines could arguably govern l imited liability companies , th e
Kentucky Li mited Liability Company Act i s i n derogation of common l a w , KR S
275.003(1), a nd the tra ditional rule of s tatutory construction that re qui re[ s ]
s tri ct construction of statutes which are i n derogation of co m mo n l a w s ha l l
not a pply to i ts provisions. Thus, to the exten t th e s ta tutes co nf l ict w i th
common law, the common law is displaced.
Thi s Court must therefore first l ook at the controlling statutory l aw.
Id. (ci ta tions omitted).
260. KY. R EV. S TAT. ANN. § 273A.100(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 23(b), 6B U.L.A. 203 (Supp. 2014).
261. KY. R EV. S TAT. ANN. § 273A.100(2) (Wes t 2015). In 1988, the General As s em bl y p a s sed a
“Good Sa maritan” statute precluded personal l iabil i ty o f u nco mp ens ated d i rectors f o r th e
cons equences of actions: (i) undertaken i n good faith; (ii) within the scope of off i ci al f u ncti ons
a nd duties; a nd (iii) not ca used by willful or wanton misconduct. Id. § 411.200. Pres um a bl y th i s
s ta tute could be a pplied to the managers of an unincorp ora ted n o npro fi t a s s oci a ti on. Th e
di fferential between the standards of this statute a nd the substantive requiremen ts o f th e l a w
governi ng directors of a nonprofit corporation a nd the managers of an unincorporated nonpro fi t
a s sociation i s potentially troubling. The issue was resolved in 1991 by a n opinion of the Atto rney
General finding that KRS section 411.200 i s unconstitutional in that i t vi olates Sections 14 a nd 54,
a nd potentially vi olates Section 241, of the Kentucky Constitution. See Ky. Att’y Ge n . Op . 91- 89,
1991 WL 533922 (June 3, 1991).
262. See KY. R EV. S TAT. ANN. § 273A.100(3) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 23(c), 6B U.L.A. 203 (Supp. 2014). Note that a “fair to the association” defense to a re l ated
pa rty tra ns a cti on i s not provi ded for. Accord KY. R EV. S TAT. ANN. § 275.170(3) (Wes t 2015); id. §
362.1-404(5); id. § 362.2-408(5); id. § 386A.5-070(3); see also id. § 386B.10-030(1). Contra id. §
271B.8-310(1)(c).
263. See KY. R EV. S TAT. ANN. § 273A.100(5) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 22(e), 6B U.L.A. (Supp. 2014) 203. Any s uch limitation must be in a record.
264. See KY. R EV. S TAT. ANN. § 273A.105 (Wes t 2015). Contra R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 24, 6B U.L.A. 204 (Supp. 2014) The partnership, l imited partnership and LLC a cts l i kewi s e
l eave to private ordering questions of notice, quorum a nd other procedural issues.
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G. Inspection of Books and Records
Members in their capacity as members and managers in their capacity
as managers have the right to inspect association books and records. 265
The right of inspection is collared by the requirement of a proper
purpose, and a limitation to information “material to the member’s or
Manager’s rights and duties under the governing principles.”266 The
Kentucky act is not uniform as to the right of the association to limit
access to and use of association information. 267 Essentially, where the
uniform act would defer to the association to unilaterally impose
limitations on access to and use of information, the Kentucky Act looks to
the governing principles for such limitations, and unless set forth in
written governing principles assented to by the member or manager
seeking inspection, the association bears the burden of showing the
reasonableness thereof.268 While former members and managers are
afforded inspection rights, it is difficult to imagine how they satisfy the
requirement that the books and records sought be “material to the
member’s or manager’s rights and duties under the governing
principles.”269
H. Property; Statement of Authority
A UNPA may hold in its name real, personal, and intangible
property.270 With respect to real property, the UNPA may file a
“statement of authority” by which there is made a public record of the
capacity of a person to on its behalf affect a transfer of the real
property.271 Note that in the Kentucky enactment, the definition of the
“statement of authority” set forth as subsection (1) of section 7 of the

265. See KY. R EV. S TAT. ANN. § 273A.110(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 25, 6B U.L.A. 204 (Supp. 2014). It bea rs noti ng tha t there i s no requi rement tha t a ny
pa rti cular records be maintained by the association. Ergo, the ri ght of i nspection applies to w ha t
records have been maintained. See also R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 25, cmt., 6B U .L.A.
205 (Supp. 2014).
266. KY. R EV. S TAT. ANN. § 273A.110(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 25, 6B U.L.A. 204 (Supp. 2014).
267. Compare KY. R EV. S TAT. ANN. § 273A.110(3) (Wes t 2015), with R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 25(b), 6B U.L.A. 205 (Supp. 2014).
268. Thi s non-uniform language was adopted from the Kentucky LLC Act. Se e K Y . R EV . S TAT .
ANN. § 275.185(5) (Wes t 2015).
269. See id. § 273A.110(4).
270. Id. § 273A.015(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 6(1), 6B U.L.A.
187 (Supp. 2014).
271. See KY. R EV. S TAT. ANN. § 273A.020 (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT
§ 7, 6B U.L.A. 187 (Supp. 2014).
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uniform act has been moved to the table of defined terms. 272 The
statement of authority has precedent in partnership law. 273 Filed with the
title records of the county clerk where the transfer would be recorded, a
statement of authority is conclusive as to the authority of the person
executing the transfer on the association’s behalf as to a grantee without
notice of a limitation on the authority who gives value. 274 A statement of
authority has a maximum term of five years.275 Note that there is no
requirement of a statement of authority to transfer real property held in
the name of a UNPA. Rather, it is an optional mechanism by which to
avoid questions as to the capacity of the person signing on behalf of the
UNPA. A grantee with those concerns, or a title insurer seeking to avoid
those questions, may insist that a statement of authority be filed on
record prior to the property transfer.
I. Finance
An unincorporated nonprofit association may not pay dividends or
make other distributions to its members, except to a limited degree upon
dissolution.276
Still, without violating the limits against
dividends/distributions, an unincorporated nonprofit association may pay
reasonable compensation,277 reimburse expenses,278 confer benefits on its
members consistent with its nonprofit purpose, 279 repay a capital
contribution, or repurchase a membership if doing so is authorized by the
governing principle.280 In the event of an improper distribution, a
member may bring a derivative action.281

272. See KY. R EV. S TAT. ANN. § 273A.005(10) (Wes t 2015).
273. See id. § 362.1-303 (Wes t 2015); see also R UTLEDGE & VESTAL, supra note 190, a t 59–61.
274. See KY. R EV. S TAT. ANN. § 273A.020(7) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 7(h), 6B U.L.A. 187 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 362.1-303(4)(b) (West 2015).
275. See KY. R EV. S TAT. ANN. § 273A.020(6) (Wes t 2015); accord R EV. UNIF. UNIF. UNINC. NONPROFIT
ASS’N ACT § 7(g), 6B U.L.A. 187 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 362.1-303(7) (Wes t
2015).
276. See KY. R EV. S TAT. ANN. § 273A.115(1) (Wes t 2015); id. § 273A.130(4)(b); accord R EV. UNIF.
UNINC. NONPROFIT ASS’N ACT § 26(a ), 6B U.L.A. 207 (Supp. 2014); id. § 29(4)(B).
277. See KY. R EV. S TAT. ANN. § 273A.115(2)(a ) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 26(b)(1), 6B U.L.A. 206 (Supp. 2014).
278. See KY. R EV. S TAT. ANN. §§ 273A.115(2)(a ), 120(1) (Wes t 2015); accord R EV. UNIF. UNINC.
NONPROFIT ASS’N ACT § 26(b)(1), 6B U.L.A. 206 (Supp. 2014); id. § 27(1).
279. See KY. R EV. S TAT. ANN. § 273A.115(2)(b) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 26(b)(2), 6B U.L.A. 206 (Supp. 2014).
280. See KY. R EV. S TAT. ANN. § 273A.115(2)(c) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 26(b)(3), 6B U.L.A. 206 (Supp. 2014).
281. See R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 26 cmt. 3, 6B U.L.A. 206 (Supp. 2014); see also
Rutl edge, supra note 67.
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It should be recognized that the Unincorporated Nonprofit
Association Act twice addresses reimbursement of expenses. It does so,
however, using two different formulas; whether this differential is
intentional is open to question. In the initial provision, the association
has a permissive (“may”) capacity to “reimburse reasonable expenses to
a member or manager for services rendered.”282 The second provision,
which is set forth as a mandatory “shall” (subject to a contrary provision
the governing principles),283 obligates the association to “reimburse a
member or manager for authorized expenses reasonably incurred in the
course of the member’s or manager’s activities on behalf of the
association.”284 The commentary provided to the act is silent as to
explanation of this apparent duplication.
An unincorporated nonprofit association has the capacity, but not the
obligation, to indemnify its members and managers from debts,
obligations, or liabilities incurred on behalf of the association, provided
that the person seeking indemnification has, in the case of a member
who is not a manager, acted in good faith or, in the case of a manager,
discharged their fiduciary obligations. 285 In a rare application of the
statute of frauds in the statute, the right to indemnification may be
broadened or limited in the governing principles provided the broadening
or limitation is in record form.286
J. Dissolution
An unincorporated nonprofit association may be dissolved:


as provided in the governing principles as to either time or
method;287



when the governing principles are silent, with the approval of a
majority of the members;288

282. See KY. R EV. S TAT. ANN. § 273A.115(2)(a ) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 26(b)(1), 6B U.L.A. 206 (Supp. 2014).
283. See also KY. R EV. S TAT. ANN. §§ 446.110(20), (29) (Wes t 2015) (defining, respectively, “may”
a nd “s hall”).
284. R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 27, 6B U.L.A. 207 (Supp. 2014).
285. See KY. R EV. S TAT. ANN. § 273A.120(2) (Wes t 2015); id. § 273A.075; id. § 273A.100; accord
R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 27, 6B U.L.A. 207 (Supp. 2014); id. §§ 17, 22.
286. See KY. R EV. S TAT. ANN. § 273A.120(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 26(b), 6B U.L.A. 207 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 273A.005(8) (Wes t 2015)
(defining “record”); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 2(6), 6B U.L.A. 180 (Supp. 2014).
287. KY. R EV. S TAT. ANN. § 273A.125(1)(a ) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 28, 6B U.L.A. 207 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 275.285(1) (Wes t 2015).
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if the activities of the association have been discontinued for at
least three years, by its current or last managers;289



by court order;290 or



under other law.291
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Consistent with the law governing other business organizations, an
unincorporated nonprofit association continues its existence after
dissolution.292 Upon dissolution, the debts and obligations of the
association are to be satisfied,293 assets held subject to trust or requiring
return to the donor are to be conveyed in accordance therewith, 294 with
the remaining assets distributed to other persons with similar nonprofit
purposes, to the members, or as directed by the appropriate court.295
It should be noted that, unlike most other business organization
statutes, the KyNPAA does not afford a mechanism by which known
creditors of an association may be notified of its dissolution and afforded
a limited period of time in which to tender claims. 296 Likewise, the
KyNPAA does not provide a notice-filing mechanism by which unknown
creditors can be notified of the dissolution or the winding up and

288. See KY. R EV. S TAT. ANN. § 273A.125(1)(b) (Wes t 2015); id. § 273A.065(1)(e); id. §
273A.075(1); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT §§ 15, 16, 27, 6B U.L.A. 196–97, 207
(Supp. 2014).
289. See KY. R EV. S TAT. ANN. § 273A.125(1)(c) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 28(a )(3), 6B U.L.A. 207 (Supp. 2014).
290. See KY. R EV. S TAT. ANN. § 273A.125(1)(d) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 28(a )(4), 6B U.L.A. 207 (Supp. 2014). Note that the statute is s ilent as to the sta nda rd
to be employed by the courts in determining whether or not to dissol ve th e a s s oci a ti on. Th e
comment states that “it is i mpossible or i mpracticable to continue the UNA, for example beca us e
of a deadlock” as a basis of dissolution. See R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 28, cm t. 2, 6B
U.L.A. 208 (Supp. 2014). Li kewise, the statute i s silent as to who has standing to move for judici a l
di ssolution. Contra KY. R EV. S TAT. ANN. § 271B.14-300 (Wes t 2015); id. § 275.290(1).
291. See KY. R EV. S TAT. ANN. § 273A.125(1)(e) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT § 27(1)(4), 6B U.L.A. 207 (Supp. 2014).
292. See KY. R EV. S TAT. ANN. § 273A.125(2) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 27(b), 6B U.L.A. 207 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 271B.14-050(1) (Wes t 2015) ;
id. § 272A.12-060(1); id. § 275.300(2); id. § 386A.8-040(1).
293. See KY. R EV. S TAT. ANN. § 273A.130(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 28, 6B U.L.A. 208 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 271B.14-050(1) (Wes t 2015); i d.
§ 275.310(1); id. § 272A.12-070(1); id. § 362.1-807(1); id. § 362.2-803(2)(b); id. § 386A.8-040(1)(c).
294. See KY. R EV. S TAT. ANN. § 273A.130(2), (3) (Wes tl a w); accord R EV. UNIF. UNINC. NONPROFIT
ASS’N ACT §§ 29(2), (3), 6B U.L.A. 208 (Supp. 2014); see also KY. R EV. S TAT. ANN. § 273.333(3)(b)
(Wes t 2015).
295. See KY. R EV. S TAT. ANN. § 273A.130(4) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 29(4), 6B U.L.A. 209 (Supp. 2014).
296. See, e.g., KY. R EV. S TAT. ANN. § 271B.14-060 (Wes t 2015); id. § 272A.12-080; id. § 275.320;
id. § 386A.8-060.
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liquidation of an association. 297 As a consequence of these omissions, it
will often be difficult to determine, on behalf of a nonprofit
unincorporated association, that all creditor claims against the
association’s assets have been satisfied. 298 The absence of these
provisions of the uniform act is curious in that they are standard
provisions in another uniform unincorporated entity laws. 299
K. Mergers
The uniform act provides for mergers between unincorporated
nonprofit associations with other organizational forms. 300
These
provisions have not been carried forward into the Kentucky enactment.
As such, until such time as Kentucky adopts a comprehensive “junction
box” act governing all organic transactions and entity forms,
unincorporated nonprofit associations lack the capacity to enter into a
merger.
L. Relationship to Other Law; Uniformity
Principles of law and equity supplement the Act. 301 It is important to
recognize that an KyNPAA is its own freestanding body of law. It is not
directed or otherwise indicated that the laws of partnerships,
corporations (whether for-profit or not-for-profit), limited liability
companies (whether for-profit or not-for-profit) or any other body of
organizational law shall serve as the “gap filler” when either the
agreement as to a particular venture or the unincorporated nonprofit
association act are silent. 302 Rather, when the statute and the private
ordering of a particular association are silent, general principles of law
and equity should be referenced.303

297. See, e.g., id. § 271B.14-070; id. § 272A.12-090; id. § 275.325; id. § 386A.8-070.
298. Di s solution of a n unincorporated nonprofit association will often be fi rst be re f l ected i n
the public record by a dministrative dissolution consequent to failure to file an a nn ua l rep ort, a
fa te reserved to those associations which file a certificate of association. See KY. R EV. S TAT . A N N . §
14A.7-010(1)(a ) (West 2015).
299. See, e.g., R EV. UNIF. LTD . LIAB. CO. ACT § 703, 6B U.L.A. 502 (2008); id. §§ 704, 509 (2008); see
also UNIF. LTD . COOP. ASSOC. ACT § 1208; 6A U.L.A. 286 (2008); id. §§ 1209, 287.
300. See R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 30, 6B U.L.A. 210 (Supp. 2014).
301. See KY. R EV. S TAT. ANN. § 273A.150(1) (Wes t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N
ACT § 3(c), 6B U.L.A. 184 (Supp. 2014).
302. See also KY. R EV. S TAT. ANN. § 362.1-202(2) (Wes t 2015) (partnership l aw does no t g ove rn
orga nizations formed under a nother statute); id. § 362.175(2) (pa rtnership law does n ot g o ve rn
orga nizations formed under a nother statute); id. § 271B.1-400(4) (a corporation is subject to th i s
a ct); id. § 275.020; id. § 386A.1-020(32) (a s ta tutory trus t is “formed under this chapter.”).
303. See id. § 273A.155(1).
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If another statute governs a particular form of unincorporated
nonprofit association, to the extent of an inconsistency with this act, the
other act will control.304
It is directed that the act be construed to promote uniformity among
the states that have adopted the act.305 Similar provisions appear in
other of Kentucky’s adoption of uniform acts.306 It needs to be
appreciated that this dictate extends only so far as the Kentucky
enactment of the statute is consistent with the uniform act. Where the
statutory language employed in Kentucky departs from the language
employed in the uniform act,307 uniformity is obviously not the intended
result, and cases and commentary from other states are of diminished or
no value as interpretive aids.
M. Tax Treatment
Expressly not considered herein are questions involving federal and
state income taxation of an unincorporated nonprofit association. These
issues are at a minimum challenging in that, ab initio, an unincorporated
nonprofit association is not a “corporation” falling within section 501 of
the Internal Revenue Code.
While the Kentucky Unincorporated
Nonprofit Association Act does set forth a default organizational
paradigm for these often informal organizations, these tax complexities
may caution against the intentional utilization of this form by persons
who are not otherwise well-versed in the tax consequences of this form.
XI. PUBLIC BENEFIT C ORPORATIONS
There was submitted to the 2015 General Assembly H.B. 11,308
proposing amendments to the Kentucky Business Corporation Act which
would create an elective status of a “public benefit corporation”
(hereinafter “PBC”). The primary effect of PBC status would be increased
flexibility in the board of directors to pursue certain goals that in and of
304. See id. § 273A.150(2); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT § 3(a ), 6B U.L.A. 184
(Supp. 2014).
305. KY. R EV. S TAT. ANN. § 273A.140 (We s t 2015); accord R EV. UNIF. UNINC. NONPROFIT ASS’N ACT §
32, 6B U.L.A. 213 (Supp. 2014).
306. See, e.g., KY. R EV. S TAT. ANN. § 272A.17-010 (Wes t 2015); id. § 362.1-971; id. § 362.2-971;
id. § 386A.10-010.
307. See, e.g., id. § 273A.025 (requiring the filing of a certificate of a ssociation in order for th e
members a nd managers to enjoy l imited liability).
308. Si milar l egislation was proposed to the 2014 General Assembly. Se e 2014 Ky. H .B . 66.
Li kewise, a proposal to provide for benefit corporations was presen ted to th e 2016 Ke n tu cky
General Assembly. See 2016 Ky. H.B. 50. Whi le this bill was passed favorably out of the House, i t
di d not receive a hearing in the Senate.
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themselves do not maximize shareholder value. This proposal, however,
did not pass the 2015 General Assembly and as such PBC status is not
provided for under Kentucky law. Nonetheless, a review of the proposal
is a worthwhile endeavor.
If one starts with the supposition that the board of directors of a
business corporation is obligated to maximize shareholder value, 309 PBC
status expressly permits the board of directors, in the discharge of their
fiduciary obligations, to consider the defined public benefits. What those
public benefits are will be defined on a case-by-case basis of each benefit
corporation in its articles of incorporation. Thereafter, actions of the
board of directors in applying corporate assets to thos e purposes will not
in and of itself constitute a breach of the directors ’ (supposed) obligation
to maximize shareholder value.
Under existing law, there exists significant flexibility to in the articles
of incorporation specify a “public benefit” and authorize the board of
directors to discharge corporate assets in furtherance thereof. For
example, the articles could specify a maximum amount that could be
devoted to the public benefit measured in terms of a fixed amount (e.g.,
$100,000 per year), an amount per share, or a percentage of a measure
such as net income or EBITDA. So long as that determination is
sanctioned by the shareholders, and absent insolvency, distributions in
accordance therewith will not violate a director’s duty to act “in the best
309. Whether or not that is a ctually the law i s open to significant debate. Proponents o f thi s
vi ew ci te the now nearly century-old decision rendered by the Michigan court i n F ord v. Dodge
a nd ci te as well the more recent decision of the Delaware Chancery Cou rt i n the eBay l i ti ga ti on .
See Ford v. Dodge, 170 N.W. 668 (Mi ch. 1919); eBa y Inc. v. MercExcha nge, LLC., 547 U.S. 388
(2006); see also In re Tra dos Inc. Shareholder Litig., 73 A.3d 17, 37 (Del . Ch. 2013) (“In terms of the
s ta ndard of conduct, the duty of loyalty therefore mandates that directors maximize the va lue o f
the corporation over the l ong-term for the benefit of the provi ders of equity ca pital, as warranted
for a n entity with perpetual life in which the residual claimants have l ocked in their i nve stment.”);
In re Novel l, Inc. Shareholder Litig., No. 6032–VCN, 2013 WL 322560, a t *7 (Del . Ch. Ma y 1, 2013)
(“There is no s ingle path that a board must follow in order to maximize s tock h ol der va l ue, b u t
di rectors must follow a path of reasonableness which l eads towa rd tha t e nd . ”); s e e al s o Le o
Stri ne, A Job is Not a Hobby: The Judicial Revival of Corporate Paternalism and Its Problematic
Implications, 41 J. CORP. L. 71 (2015). Others have put forth cogent a rguments tha t s h a rehol der
ma xi mization is in fa ct not the obligation of the board of directors. See, e.g., Lynn A. S to u t, W hy
We Should Stop Teaching Dodge v. Ford, 3 VA. L. B US. R EV. 163 (2008); LYNN A. S TOUT, THE
S HAREHOLDER VENTURE MYTH : H OW PUTTING S HAREHOLDERS F IRST H ARMS I NVESTORS, CORPORATIONS, AND THE
PUBLIC (2012). Under Kentucky l a w, a boa rd of di rectors , i n the di s cha rge of i ts fi duci a ry
obl igations, is permitted to consider the i nterests of constituencies other than the shareh ol ders .
Thi s provision i s not restricted in its application to situations i nvolvi ng possible changes in control.
See KY. R EV. S TAT. ANN. § 271B.12-210(4) (Wes t 2015) (“or otherwi s e ”); see also Rutheford B.
Ca mpbel l , Kentucky Corporate Fiduciary Duties, 93 KY. L.J. 551, 562 (2005). As s uch, there i s
s ta tutory a uthority for the proposition that the board of directors of a Kentucky corporation does
not ha ve a s hareholder wealth maximization obligation.
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interest of the corporation.”310 Consequently, it is open to debate
whether there is under Kentucky corporate law the need for a PBC status
and the resulting flexibility to avoid a wealth maximization obligation.

310. See also KY. R EV. S TAT. ANN. § 271B.8-300(1)(c) (West 2015).
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