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" The Garnishment Equalization Act: Leveling *

the Playmg Field or Upsettmg a Delicate Balance"‘ ”

Vi

One longstandmg beneﬁt of federal employment has been
the general prohibition on garnishment of federal wages to
satisfy commercial and personal debts.! ‘This immunity from
gamishment has had significant consequences. Because a
federal employee’s pay often will be his or her principal asset,
immunity from garnishment essentially makes ‘the employee
judgment-proof.2 Although the employee's creditors can
attempt to locate and garnish the employee’s other assets,
these tasks frequently are difficult and time-consuming. Even
if the creditors are successful, the’ employee simply can close
hlS or her bank account or hquldate his or her assets 3

In AppIegate V. Applegate 4- 2 federal drstrlct court Judge
cogently explamed this beneﬁt :

[Although] the Congress has seen flt to:

- waive the immunity of the Unij

i

y Captam Gerald E. Wuelcher USAR L
100rh Trammg Division, Louz.mlle, Kenmcky

i

o Claiming that this protection is unfair and that it promotes a

class of financially-irresponsible federal employees,

‘legislators introduced bills in the House6 and Senate? to waive
-garnishment immunity. “These bills, collectively entitled the

“Gamishment Equalization Act of 1991" (GEA), proposed to
subject all federal wages, including military pay, to gamish-

-ment in the same manner as nonfederal pay. Members of both

houses hurried to jump on the bandwagon and support the
legislation.8 Ultimately, the GEA passed the Senate, but the
House of Representatives failed to vote on the bill before

:Congress adjourned in October 1992, Nevertheless, the
_growing legislative support for the GEA suggests that it will

pass both houses if it is remtroduced before the next session of
Congress. ‘

" Although its purpose ostensibly i 1s to level the playing field
for all debtors, the GEA actually may harm military personnel

¢ _from suit in the case of certain m ﬁH?SGHMUW jagcnet

‘against it and also’in the cas¢ROGRIBS -

" \"corporations created by it, it has ]

" waived that immunity and permifted attach- -
ment or garnishee proceedings hgainst.the -
United States Treasury or its Disbursing

Officers. . . .

This is not a question of any right pf personal =
exemption on the part of the defendant ... . -
but of the sovereign immunity offthe United
States from suits [to] which fit has not

1991,

bpmﬂ them at a relative disadvantage to the general
] t|fails to account for the unique nature of military
rvice, the’ greater susceptibility of military personnel to

‘EAWY ER NQZ fault ju gments .and the limitations of the Soldiers’ and

Sailors’ Civil Rehef Act (SSCRA). Consequently, it may
upset the delicate balance between the rights of creditors and
the rights of military personnel that commanders, legislators,
and judges have maintained painstakingly over the last five
: This artjcle examines the Garnishment Equalization Act of
It irst reviews the hlstory behind the immunity of

federal pay. It then analyzes the proposed legislation. Finally,

consented. .. . Until:the Congress sees fit ; -:
to grant such consent, the Courts are power-
less to entertain such actions.’

- Tyt et

(it dlscusses possible implementing regulations for the

legislation that would help to protect military members from
unfair gamishments.

1 As used in this article, the term, “gamishment,” incluties all legal proceeoings brought to enforce,a monetary judgmenL The'author includes within this term wage
assignments, executions, and similar summary processes. Generally, gamishment involves the plaintiff {the gamisher), who is pursuing the funds to satisfy a
judgment; the pnmary defendant (the debwr) and the seeondary defendanl. (the garmshee) who owes wages to the pnmary defendanl.

2To immunize a debtor from gnrmshment dcpnves his or her creduor of i its most effective weapon [W]age garrushmcnl is l.he most utilized, most effective and
customer friendly means of recovering ‘the full judgmeént-balance on an'account.” Garnishment Equalization Act of 1991: ‘Hearings on S.316 Before the
Subcommilttee on Federal Services, Post Office, and Civil Service of the Senate Committee on Governmensal Affairs, 102d Cong., 2d Sess. 81 (1992) [hereinaficr
Senate Hearings) (statement of John W, Johnson, Vice President, American Creditors’ Assocmuon)

3But see TIAGSA Practice Note, Direct Deposit Military Pay—Prime Targel for Attachment by Judgment Creduor.t. ARM'Y IAW Scpt. 1992, a1 35.

439 F. Supp. 887 (E.D. Va. 194;). .
5]d. at 889-90.
SH.R. 643, lO2dCong Ist Sess (1991)

75,316, 102d Cong,, lstSess (1991) R Q,f;;

80n March 5, 1992 House Bill 643 had 143 eosponsors and Senate Bill 316 had 25 cosponsors See TJAGSA Prneuee Note Bdlwatch—House Bill 643 and Senate
Bill 316: Garnishmens of Federal Pay, ARMY Law., June 1992, at 48, 49. The GEA passed the Senate on September 24, 1992. See Billcas, S. 316, available in

WL, Billcast file (last action date Sept. 24, 1992).
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Sovereign immunity—the doctrine that no suit can'be  ** . ‘' the money of the ‘United States as if it had
brought against a government without its consent—can be ~ not been drawn from the treasury. Until
traced back to the English common-law maxim lhat “the King' -~ """~ ' " paid over by the agent of the government to
can do no wrong.™? Initially considered apersonalnght of the ™ ~the person entitled to it, the fund cannot, in

Historical Background :* ' ;.. %~ " . /t:, - pended.-So long as money remains in the

sovereign, this doctrine evolved as modern constitutional any legal sense, be considered a pan of his

states replaced ‘personal monarchies.: Eventually, sovereign S o eﬂ'ecrs 4 R T T R U AR
immunity. came to prohibit any legal action against the ST TR U TS PEREPE I PR
national ‘government as-an improper;¢hallenge to supreme After Buchanan courts consrstently crted two pohcy
executive power.!0. ‘The (Framers'of the Constitution!!; and (reasons to uphold the immunity of federal pay from gamish-
early courtslz readrly accepted thrs dogma. Lo a _ment. - First, garnishment: unreasonably would interrupt the

Gt Cniunnn ST CRT -process of public administration.!5 Second, it would apply
i Buchanan v. Alexander“ was the. ﬁrst decrsron in which a ;public funds to purposes for: whx:h they had not. been appro-
federal court applied this doctrine to prevent the garnishment prlated 16 _ Sl
of federal pay. In Buchanan, innkeepers‘in Norfolk, Virginia, o b conent
wattempted to garnish the wages of several seamien of the In thls century. l.he rmmumty of govemment pay from
frigate Constitution ‘for "unpaid ‘debts. : Writs of attachment garmshment began to erode. - By. 1933, over half of the states
,were served on the ship's piirser. ' When the purser refused to had enacted legislation subjecting their employees’ wages to
‘honor the writs, a staté court entéred judgment’against him. -garnishment.}?.- Similarly, federal courts refused to extend
On appeal, the Supreme Court found the state court could not gamishment immunity to federal government corporations,
Aattach unpaid federal -wages | and reversed t.he Judgmcnt In such as the Reconstruction Finance Corporation,'8 the Federal

reachrng thrs decrslon Lhc Court declared T Housing ;:Administration,!? and-the Postal Service.?0 Finding
o , - ‘ the “sue andbe sued” provisions contained in :the enabling
L o The funds of the govemmenf are specxt‘ cally . legislations of these corporations to evince a growing hostility
T ;appropnated to certaln national Ob]CClS and © to governmental immunity,2!-the courts permitted the gamish-
o - . if such appropnauons may be drverf.ed and . ment of wages.owed to the employees of .wholly-owned federal
e : defeated by State process or otherwrse the ; corporations, without inquiring into- the valxdrty of the claims
funcuons of the govemment may be sis- against the federal employees SRERY o

l . . T T Gy B : ' . Lt TR D S o [P a SRR R

A BT T Tt Vo v
I [RREVES DTN ETRRE ) SO ey # . R

9See generally Veme Lawyer, Birth and Death of Gavzrn.menlal lmmunuy, 15 CLEV.-MARSHALL L. RBV. 52_9 (1966).“, _—

WW PAGEKEEmNErAu PaossBkKNDKEmDNOthLAWOFTom‘SB 131 at 1033 (5th ed. 1984). STt

“'nm Fenauuero 31 at 374 (AlexanderHamﬂtm) (Hallowelled 1842) R ‘f:‘ . .

Poeg N ERRESS IS T Y,

N Y a;"zd.‘; b
1345 US. (4 How) 20 (1646). Vet

1414, ar 20-21.

15McGrew v. McGrew, 38 F.2d 541 (D.C. Cir.), cert. denied, 281 U.S. 739 (1930); McCarl v. Pence, 18 F.2d 809 (DC C1r 1927)' Delrml Wmdow Clcaners

Local 139 Ins. Fund v. Griffin; 345 F. Supp. 1343 (E.D.Mich.:1972); Allen v. Allen, 291 F. Supp 312 (SD Iowa l968) Applegntev Appleg!ue BQF Supp 887

(E.D: Va:'1941). But.reeWnu:rburyv BoardofComm"n 26? lO(Yl(MonL 1891). . ARSI Sl
T S i "u} (AT

l‘5Unned Smtes v. Shaw, 309 U S 495 (1940) Buchanan v, Alexander 45 U. S (4 How )20 (1846) Blnzev Moon. 440 F 2d 1348 (Slh Cl.l' 1971)

b IR O . . iy

l"Jeff B Fordham Garnu'hmenl of Public Carporauon:, 39 W. VA. L Q 224 239 (1933). see al.so R Fosu:r Scou. The Gavernmen! asa Garnu'hu. 16 IND LJ

(545,560-62.(1941).c ol L s tECTT St e nl Ca a2 d e e o e e ‘ .

R s

18K eifer & Kerferv Reconslrucuon Fin. Corp., 306 U.S. 381 (1939)

] . N Bt "\ K} Uim e PRI | T A - * A i 3
O e T R S AN T SN FARE A I I T B T T I AT A VA AR T

l9Federal Hous Admm v. Burr 309 US 242 (1940)

2 Beneficial Fin. Co. v. Dallas, 571 F.2d 125 (2d Cir. 1978); Goodman's Furniture Co. v. United States Postal Serv., 561 F.24'462°(3d Cir. 1977); May Dept
Stores Co. v. Williamson, 549 F.2d 1147 (8th Cir. 1977); Kennedy Elec. Co. v. United States Postal Serv., 508 F.2d 954 (0th Cir. 1974).

LR BT AL

21 For example, in 1939, the Supreme Court remarked, .
vxu ‘" et g e SR N R

Congress has provided for not less than forty of such corporations discharging govemmental functions, and without exception the authority
to sue-and-be-sued was included. Such a firm practice is partly an indication of the present climate of opinion which has brought! A .
govemmemal immunity from suit into drsfavor, pan.ly it reveals a deﬁmu: nmtude on the pm ol‘ Congress which should be grven hospnable

PRI PR scow w\"' AV l.', ol anir v IR
[ ‘3‘»"‘ Tt e B .,- i LT ”,,; i W [THI ‘ St : Ay L AT it Wt ‘l\«‘n‘x
l(elfer&Kegfer 306 U S at 390—91 ‘ ‘ : TN (

S 1112
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' The doctrine eroded further with the enactment of the
Social Services Amendments of 1974.(SSA).22 - This legis-
lation reflected growing concerns about the widespread failure
of federal employees to support their families, and the increas-
ing financial strains this failure placed on.federal and :state
governments. - A-1971 study by the Rand Corporation revealed
that courts and state agencies experienced extensive problems
in enforcing support obligations. In particular, the study
remarked on the inability of state agencies to use gamishment
proceedings to collect child -or spousal support from military
personnel :and other federal employees.2: Members of Con-
gress were familiar with the problem. Many had received
requests from their constituents for help in enforcing support

- obligations. ' They readily saw the need for action.% Accord-

ingly, they enacted the SSA.

Although the primary: purposc of the SSA was m create and
fund new child support programs, it ‘also expressly waived
federal governmental immunity for certain types of gamish-
ment actions. . In particular, section 459 of the SSA provided
that any compensation that a federal employee might receive
as “remuneration for employment” would be subject to legal

processes brought to enforce the employee’s legal obllgauons‘

to pay alimony ‘and child support.2s

Although the SSA waived governmental :immunity-to, =

gamishment proceedings only for support obligations, it

J T

undercut the policy reasons justifying blanket immunity ‘of
federal pay from gamishment.26 : To allow state courts to

:garnish :federal wages for.any reason, however important,

suggested that garishment 'neither would disrupt the func-
tioning of government; nor. would be unduly' burdensome.
:Moreover, the SSA implicitly. admitted that the gamishment
of federal pay would not defeat the purpose for which federal
funds had been appropriated.” Once Congress discarded these
policy reasons, no theoretical justification for blanket immunity
remamed

Expandmg on thls hmlted waiver of unmumty.z" federal
leglslators introduced several bills in the House of Repre-
sentatives to abolish federal sovereign immunity 10 gamish-
ment of wages.2® Each bill died in the House, defeated by a

lack of legislative support and by staunch opposmon from the

‘executive branch

S Proposed Legislation—
Senate Bill 316 and House Blll 643

On Janu?ry 31, 1991, Senator Larry Cralg of Idaho and

" Representative Andrew Jacobs of Indiana introduced the

proposed Garnishment Equallzauon Act of 1991 in their

+ réspective chambers.® - In its original form, the GEA would
" have directed state and 'federal courts to'treat federal pay in

228ocial Services Amendments of 1974, Pub. L. No. 93-647, 88 Stat. 2337 (codified as amended in scattered sections of ties 26 and 42 U.S.C.); see also 1974
U.S.C.C.A.N. 8133 (leglslanve history); B. Ellis Phillips & Richard F. Dwork, The Federal Garnishment Slalute h: Impacl in thc A:r Forcz 18 AF. L. Rev. 70

(1976).

e -The Rand Corporation researchers emphasize the number of well off physicians’and attomeys whose families ultimately are forced on to
welfare because of insufficient mechanisms for enforcement of obligations to support. - This situation, they point out, is confirmed by
investigators who point to the difficulty of proving the income of the self-employed, the ease with which unwilling fathers can conceal their
assels, the siatutory barrier 1o collecting from military.persannel and federal cmployee: and the low pnomy glven child suppon

. investigations by the under staffed dmnct momeys offices. -

'A L P e e

S. REP No 1281, 93d Cong 2d Scss (1974), reprmtcd in: 1974 U.S.C.C.A.N. 8133 8147 (emphasxs added)

4

“Dunng the d:balc on lhe Social Services Ammdmcnu of 19'74 Rzprelmmnve AlUllman of the Housc Commmee on les and Means opmed

Congress is going 1o have to face up 10 a very scrious dctcriorating situation where the Government is paying out money 1o individuals who : -
are not living up to their family responsibilities and this is certainly true in many cases in the Armed Forces. A lot of the members of
Congress have had experience in that regard. There cenainly is at least 3 billion dollars mvolved in this wholc arca and unless we are wﬂhng

10 bite the bullet and face up to the real problem here it is only going to get further out of hand. .- . ; v s

120Cong. Rec. 41,809 (1974). . . . SRS

¢

L

s Notwithstanding any other provision of law, effective January 1, 1975, monies (the entitlement of which is based upon remuneration for
1 -employment) due from, or payable by, the United States {including any agency or insuumentality thereof or any wholly owned federal
“gorporation) to any individual, including members of the anpcd services, shall be subject, in like manner and to the same extenl as if the

United States were a private person, to legal process broughl for the’ cnforcemem. against such individual of his [or her] legal obhganon to

. prowde child support or make alimony paymems oo

P

Pub L No 93-647, § 459, 88 Stat. 2357 (codxﬁed as lmcnded lt 42U S C. § 659(:) (1988))

2SSu :upra text accompanymg notes 15 16 - DO
RN

2"See Ovexman V. Umted Stams 563 F. 2d 128’7 1291 (Bth Cu' 1977) (“Thc sumte sunply removed lhe bar of suvemgn unmumty to one narrow class of acnons")

28See e.g H.R. 3565 100ch Cong 18t Sess. (1987) H.R 128 99lh Cong llt Sess (1985)'HR 2129 97lh Cong lst Sess (1981)

29137 Cona. Rec.. $1389 (daily ed. Jan. 3L, 1991).; oo vove o ng oy

B ;}f‘;_; . ' IR AT
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the same manner as nonfederal pay.3 -Accordingly, it would -

have ;waived the existing federal immunity to garnishment
actions, allowing courts to gamish a federal employee’s pay to
satisfy any-commercial or personal debt the employee owed.3!
The original legislation did not distinguish military personnel
from iother federal employees. ‘It would not have created a
new cause of action ‘against the federal government, but
merely would have sub]ected ‘the Umted Star,es ito-state
garnishment laws.32 S SR : 3

On March 5, 1992, the Senate Subcommittee on Federal
Services, Post Office and Civil Service, held hearings on
Senate Bill: 316.23: The House Subcommittee on Civil Service
held similar hearings on House Bill 643 on June 16, 19923
Although the Bush Administration did not oppose the concept
of the legislation, several executive agencies -objected to
specific provisions of the GEA and suggested a number of
modifications. A compromise was reached and a substitute
amendment was voted out of the Senate Government Affairs
Committee.3s As-modifiéd, Sénate Bill 316 retained the

Voo
SRR
S

blanket waiver of immunity; however, it also addressed the
crmcnsms of several federal agencnes % - ," N T

To Jusufy Lhe GEA’s pnnc:pal featm'e——that ls, the removal
of blanket immunity-——the bills’ proponents advanced several

-arguments. . First, they asserted that equity requires the federal

government to abandon blanket immunity from garnishment.
All persons should be treated equally, whoever their employers

‘might be. Second, they argued that the policy reasons for
‘blanket immunity no longer are valid. Advances in computer

technology and'the centralization of government pay opera-

‘tions NOW permit government agencies to process garnishment

orders without impairing: government functions.?? Federal
agencies routinely have processed garnishment orders for
child support or alimony since 1975;3% moreover, the Postal
Service successfully has handled garnishment orders for debts
of all kinds since 1978.%% Thirty-seven states% and the federal
government of Canada4! have waived their immunities to
public.employment garnishments without experiencing any

noueeable detmomons m thelr dauy operanons. T

. I
Y A HR o

%0"Naw11hsmdd1ng any Federal law to lhe conlmry, lhe pay of my person employed by the Umxed Smes lhall be luhject 10 gamlshmem in lhe mmner appheable
lo pay of persons not employed by the United States.” lS 3 16 102d Cong lst Sess. § 2(a) (1991).

. SRR L R ety o
31“As used in llus Act—(l) the term person employed by the Umted Stau:s means (A) an elected officer of the United States, and (B) a member of the civil service
or of a uniformed service (as such terms are defined in Section 2101 ‘of title 5, United States Code) ,..."” Seeid. §3(1). .+ .. = Yo

Biaaoo SR SR

32Senate Hearings, supra, note 2, at 5 (statement of Sen. Craig). e e

P’See 138 Cona: RF.C 0218(da1]yed. Mar, 5 1992). . Do L IR
YA oow T O TP R T L PR P T | PO S S RS IR
“See 138 CoNG. REC 0731 (dm]yed June 15 1992) et

[N

351 etter from Dorothy Douglas, Chief :Clerk, United States Senate Subcomrmittee on Governmental Affurs. 0 Gerald E Wueu:her (Aug 21 l992) (on file with
author); Telephone Inu:mew with Dav:d leds. leg'lslauve aide to Rep. Andn’.w Iacobs (Aug 28, 1992). ST 2
-‘ B o H v R ’ru . i

36 As amended, Senate’ Bl]l 316 would have the fo]lowmg effects ()] Deslgnales the method of service of legal process for gamlshmem (2) requires the coun
issuing a gamishment order to provide notice to the affecied federal employee; (3) protects the United States and its disbursing officers from liability when
disbursing officers honor a legal process that is valid on its face; (4) prohibits disciplinary action or civil or criminal liability against an employee who answers an
interrogatory related to gamishment orders; (5) limits the amount that may be garnished from an employee's salary; (6) excuses agencies from varying their
disbursement cycles 10 comply with gamishment orders; (7) establishes a system of priorities that an agency may follow if it is served with more than one
gamishment order for a single employee; and (8) delegates authority to promulgate regulations to implement the GEA. See generally S. 316, supranoe 7,8 2. *

[

~

37Senate Hearmgs supra nole?.,nl 82- 85 (stata'nemof JohnW Johnson) e R R R
! : § C . : i AN y

38See also id. a1 15 (lesumony of Hon. Iean Barber)' (ooncedmg thm. fedeml govemmem 5 expenence wn.h gaszhmcm orders for chﬂd suppon ‘and alimony

demonstrate that administrative burden “can be met, provided thal.appropriate protections are built into the system®).

39/d. at 16 (statement of William P. Tayman, Jr.). In one recent pay period, the Postal Service processed 28,353 child support and alimony paymeénts, totaling more
than $4 million, and 9475 commerclal gamzshmenls lolahng more than Sl 4 m11hon ) ) ) .

f . SRR SR S P O O L RAR IR : A
40See W. V. CONST. art. 6, §35 ALA CopE § 6-6-481(1977); ARz, RBV STAT. ANN '§ 12-1601'(1982); Ark. CODE ANN. § 16-110-413 (Michie 1987) CaL. Civ.
Proc. CopE § 706. Oll(b) ('Deenng 1983); CoLo: Ruv. STaT. § 13-61-101 (1987) (immunity for salaries of state constitutional officers not waived); ConN. GEN.
STAT. § 52-361a {1992); DEL. CobE ANN. it 10, § 3503 (1978); GA. CobE ANN. § 18-4-21 (Harrison 1990); Haw. Rav. STAT. §§ 653-1 Lo653 -2 (1985); IDAHO
Copg § 11-202 (1990) (immunity not waived for elective state officers); IND. CoDg ANN. § 34-1-445 (Bums 1986); Iowa CoDE ANN. § 6422 (Wes1'1992); Kan
STAT. ANN. § 60-723 (1986); K. REv. STAT. ANN. § 427.130 (Baldwin 1991); LA. REV. STAT. ANN. § 13:3881(c) (West 1991); MB. RBv. STAT. ANN. tit. 14, §
3137-B (West 1991); Mp. CoMm. Law II CopE ANN. § 15—607 (1990); MINN. STAT. ANN. § 571.45 (West 1988); Miss. CODE. ANN. § 11-35-1 (l972)r Mo. ANN.
STAT. § 525.310 (Vernon 1992); MoNT. CoDE ANN. § 27-18-406 (1991); NEB. RBv. STAT. § 25-1012.01 (1989); NBv. REv. STAT. § 281.130 (1991); N.H. Rev.
STAT. ANN, § 512:9 (1983); N.M. STAT. ANN. § 35-12-10 (Michie 1988); N.Y. Civ. Prac. L. & R. 5207 (Consol 1991); N.D. CenT. Copg § 32-09.1-02 (1991);
Oxio REv. CoDE ANN. § 2715.12 (Anderson 1991); OKLA. STAT. ANN. tit. 12, § 1192 (West 1988); OR. Rev. STAT. § 23.190 (1991); R. I. Gen. Laws § 9-26-34
(1991); S.D. CoprFEp Laws ANN. § 21-18-1 (1991); Tenn. Cobe ANN. § 26-2-221 (1991); UTaH Cope ANN. § 78-27-15 (1991); V1. STAT. ‘ANN. tit. 12, § 3013
(1991); Va. Cope ANN. § 8.01- 522 (thue 1992) (salanes of state ofﬁcers exempled) WASH. REV CODE ANN. § 627 040 (Wesl 1992) Wis. STAT. ANN §
812.023 (West 1991). ST i

41Gamishment, Attachment and Pension Diversion Act, R.S.C. ch. G-2 (1982). This act also covers the pay of members of the Canadian armed forces.
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- Proponents further noted that public employment gamish-

‘ment does not frustrate the purpose for which public funds

have heen-appropriated.4?.:By permitting:state-courts_to
garnish federal pay. for: child’ support and :alimony, Congress
implicitly recognized :this ‘point and rejected the reasoning
underlying Buchanan. The federal government’s position as
garnishee essentially wouldbe that-of a temporary stake-

‘holder. Gamnishment would take no.funds from the United

States Treasury to satisfy a'judgment.creditor’s claim.
Instead, the gamishment order ‘would: offset-a portion of the
funds the United States already,owes its ¢employee. * Accord-

-ingly, garnishment would impose upon the federal govemn-

ment only the ministerial task of . establishing :a:conduit
between the service of process by a state or local court and the
payroll record of its employee o R TN S
Proponents of the legrslauon also contended that federal
employees would benefit from the removal of -blanket
immunity. They claim that inability o gamish federal jwages
discourages creditors from extending credit to federal

employees. Addressing the Senate Subcommitiee on Federal
-Services, Post Office, and Civil Affairs, Senator iCraig
.Temarked, “Knowing garnishment is unavailable against a
‘defaulting federal employee could influence a lender to

withhold approval of loans. . By extending the remedy of

_garnishment, this legislation may help prevent a credit crunch

for credrt-worthy federal employees o N

o
aly o “i4

Ftnally, proponents clarmed that extstmg federal laws

. substantially- protect federal employees from abuses of the

garmnishment process. They noted, for example, that Title HI
of the Consumer Credit Protection Act4 limits the amount
that a court may garnish from: an individual’s salary to satisfy

- a consumer debt# . One proponent of the GEA also testified
i that, by enacting the SSCRA, Congress eliminated the need to

extend the protection that the immunity offers to military
personnel.4?

Nevertheless, these arguments lose considerable force when ..
applied to service members. . The unique nature of military

service would hamper the efforts of service'members to™

defend against the garnishments of their wages. Moreover,

:#2Senate Hearings, supra, note2 at 8(statement of Sm Cmg) RENATET SR
ER N B

. gamishments-would disrupt the process of public; adminis-
# tration by weakemng mthtary morale and efﬁc:ency. o
'I‘he proponents of the GEA premrsed the waiver of ablanket
tmmumty on the assumption that a predttor and a debtor each
- would have the opportunity o represent his or her interests in
.court,- If,-after hearing both sides, the count decides for the
-¢reditor, the creditor should be able to use all legal remedies
“to enforce the court's judgment, ;The Act’s proponents argued
that prohibiting the use of a particular remedy, menely because
of the debtor’s status as a federal employee, is unfatr L

;...-Unlike other.forms of federal employment, however,; mili-

 tary service interferes with an individual’s representation of
!ns or her interests, The abrhty of service members to appear
in_courts and to. defend against cml clatms always is subor-
. dinate 1o, and often is restricted by, theu military 'duties.4?
- Moreover, | the Armed Forces frequently . subject service
members to mvoluntary moves and extended_,,world wrde
deployments at short notice. Consequently, military personnel
. are very susceptible to default judgments. If Congress enacts
.the GEA or similar. leglslauon. these default Judgments may
serve as the bases for garmshment orders, « .. .. 4

- A, default Judgment agamst a mtlrtary debtor most com-

monly will oocur when:

A l 4 ' 'r
. the servtce member fatled to appear be- oo
. . cause he or she had no notice of the pend- :

mg proceedmgs

' :i . the semce member recetved nottce of the. .
proceedrng too late to appear ‘or

' o .
L the semce member recerved nouce of a., -

proceedmg and unsuccessfully requested
a continuance ora stay of the proceedmg

the SSCRA affords only limited protectton to mrlttary

< personnel. It permits a ‘service member to apply for-a stay at

any stage of a proceedjng and requires the court to grant this

43]d.; see also Garnishment of Pay of Federal Flnployus Heanngs on H.R 3565 Beforz the Subcommmu on Ctvul Servu:e of the House Commmez on Po.rt O_ﬂ'tce

and Civil Service, 100th Cong., 2d Sess. 113 (1988) [hereinafter House Hearings] (statement of A. Charlene Sullivan).:

44137 Cong. Rec. 51389 (daily ed. Jan. 31, 1991) (statement of Sen. Craig).

:193See generally 15 U.S.C. §§ 1671-1677 (1988). « -’ T e S grie 2t

PSSR AT

W s B I AL I S T R P TV R ST S T A S

PR L e
PRI A T

4615 U.S.C. § 1673(a) prohibits any gamishment in a single workweek that exceeds the lesser of (I) 25% of an employec's disposable eamings for that week, or (2)
the amount by which his or her disposable earnings for that week exceed 30 times the minimum hourly wage prescribed by § 6(a)(1) of the Fair Labor Standards

Act (29 U.S.C. § 206(a)(1) (1988)).
47Senate Hearings, supra note 2, at 83 (statement of John W. Johnson).

48/d. a1 70-71 (statement of Lieutenant General Alexander).

)
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-application unless the court finds that the service member's
military service does not affect his ér her ability to ‘conduct a
defense.4? In theory. this provision should prevent most
:default’ Judgments Department of Defense (DOD) officials,
however, argue that, in practice, this provision' often fails to
-protect military personnel.59 - Courts routinely refuse to grant
SSCRA stays.i:Defense Department officials ‘note that the

“SSCRA’s stay provision failed so miserably during

' Operations Desert Shield and Desert Storm that Congress had
toenact leg'rslatron imposing mandatory stays on'legal actrons
against service iembers during that period 81"~ ¢

:’ The SSCRA "also dllows default judgments to be reopened
“and set asidé.52 The Service member, however, must apply to
“the Court that entered the default judgment.53 Until the judg-
‘ment is reopenedI it is’ not void, but merely voidable.54
“Obtaining this relief may be a lengthy process. -While: the
process i%- berng played out the service member s pay would
be wrthheld‘ ‘ ‘
“ The followmg example ﬂlustrates the practrcal lrmrtatrons
bf ‘the SSCRA ‘as’'a protecuon against 'the wrongful gamish-
ment of federal pay. “Assume that a credltor improperly
obtains a default judgment against a soldier whose military
“duties prevented him from appearing to defend against the
creditor’s claim. The judgment creditor then invokes the
newly enacted GEA, obtains a writ of garmshment. and serves
it upon the United States The soldier feceives notice of the
garnishmént and withholding begms shortly thereafter

The soldrer cannot contest the garnishment with his local
finance ‘Gffice. ““That the judgment creditor failed to comply
with the SSCRA is ifrelevant. ‘The GEA provides that the writ
of garnishment must be honored if it is regular on its face.ss
This prowsron rs modelled after a federal statute that allows

lzl
4350 U.S. C A App § 521 (West Supp 1992)

-icourts. to gamnish federal pay for support obligations.5¢' The
* Supremie Court has held that the latter statute prohibits the
*United States or its disbursing officers from ignoring a writ of
garnishment simply because the obligor has revealed infor-
mauon that rarses a doubt about the writ's legalrty 51 ‘
~‘The soldrer 3 only nemedy isto seek to reopen the default
judgment in the issuing court. : He cannot seck relief in federal
court on a claim of a SSCRA violation. ‘A 1991 decision by

sthe District Court for the District of Kansas illustrates this

‘point clearly, In Shatswell v. Shatswell 58 a mother sought a
~stay of enforcement of a state'court’s child custody order
" pending her completion of a tour 'of ‘armed service in!Saudi
“Arabia. She based her petition on the stay provisions of the
SSCRA. The court dismissed the action, holding that the
SSCRA did not empower a federal court collaterally to review
‘decisions of a state court. It concluded; “Judgments made in
violation of the Act are subject to attack only in the courts
whrch rendered the Judgments 59 ‘
Thrs reasoning also precludes service- members from
" obtaining injunctive relief against the United States. In
Scheidegg v. Department of the Air Force, 60 an Air Force
officer sought to enjoin the Air Force from garnishing child
‘ support from his wages pursuant to a state court order.” He
alleged, inter alia, that the gamishment was illegal because
the state court had failed to comply with the SSCRA. Finding
that the order was only voidable, not void, and that the

~SSCRA did not vest federal courts with jurisdiction to

- interfere with state court judgments, thé District Couft for the

Drsmct of New Hampshrre demed the requested relref LI

‘Even rf a soldler sucweds in vacatmg a default Judgment,

" he or she cannot compe! the United States to pay the wages
“that it withheld. The GEA would relieve the federal

P

v 5°Senale Hearmg: supra note2, at 18 and 72 (smementof Lteutenant General Alcxander) RSO S S i

SR

‘hﬂ,-«,; nl fn ot

5250 US.CA. App. § 520(4) (West Supp. 1992)

53]d.; see also Shatswell v. Shatswell, 758 F. Supp. 662 (D. Kan. 1991).

!

i 5'S¢¢ Soldrershnd Sailors* Crvrl Re]refAct Ameéndments of 1991 Pub. L.No 102-12, § 6, 105 Stat. 34 37 aE S e

e, s

34Scheidegg v. Department of the Air Force, 715 F. Supp. 11 (D.N.H. 1989), aff'd, 915 F.2d 1558 (st Cir. 1990); Sarfaty v. Sarfaty, 534 F. Supp. 701 (E.D. Penn.
1982) Davrdson v. General Fin Corp 295 F Supp 878 (ND Ga. 1968); Ostrowski v. Pethrck. 590 A.2d 1250 (Pa. Super Cu 1991)

O

Sssee S 316 102d Cong Ist Sess § 2(d) (1991)

5642 U.S.C. § 659 (1988).

PR A

57United States v. Morton, 467 U.S. 822, 829 (1984); see also Charles W. Hemingway, Pouring Salt on Government Garnishment Liability: :The Supreme Court

Reverses Morton, ARMY LAW Aug 1984, al.l
SIS E. Supp. 662 (D, Kan. 1991), .1, .
594, at 663.

60715 F. Supp. 11 (D.N.H. 1989).

§l/d. at 13-14.
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government and its disbursing officers of any liability for_
honoring - “legal process [that is] regular on its face.”62.

Accordingly, the soldier’s only recourse is to sue the _;udg-
ment creditor, S I U

In thrs regard the GEA would reduce the protectlons
afforded to military personnel under the SSCRA.  Currently,
military personnel are under no time constraints to reopen
default judgments because judgment creditors cannot reach
their military wages. If Congress enacts the GEA, however, a
finance office could begin withholding a service member's
pay within thirty days after a court enters a default judgment.$?

The SSCRA cannot alleviate the practical impediments
facing a service member who must defend against a civil
lawsuit. If the service member can afford to travel ‘has

mrlnary leave avallable and is not precluded from appearing

because of military duties, he or she is not entttled 10 2 stay of
proceedings under the SSCRA 64 Unfortunately, service

members often would have to incur unacceptable | travel and

lodging expenses to defend lawsurts in distant forums. For
example, to defend a $500 small claims court action in
Columbus, . Georgla, a soldter stationed in Korea would have
to incur travel expenses that far exceed the amount. in
controversy. .Not surpnsmgly, the soldier. probably would
accept a default judgment, rather than appear—forfeiting any
right he or she might have under the SSCRA to reopen the
default judgment.65 L v

Accordingly, the GEA may encourage a local creditor to
" delay acting against a service member on a small dlsputed»

debt until the service member receives permanent change of

62See supra note 36 and accompanying text.

stauon (PCS) orders. Currently, local merchants realize the
likelihood of collecung a disputed debt is greatest while the-
military debtor remains in the area. A merchant .can exert
pressure on a mrlrtary debtor through hrs or. her chain of
command Purthermore. because the member ‘hves in the
area, more of his or her personal assets are avatlable for
attachment. If. Congress enacts the GEA however, a credrtor_
can wait until, the service member s PCS pbtam a.default
Judgment, and uuuate unmedtate collecuon of the Judgment 7
by gamrshmg the servrce member's pay ~ e

,‘ ,The GEA's proponcnts also have neglected to consider the
tmpact of gamrshment on. mnlrtary morale, Officials of the
DOD have tesuﬁed before the Senate that garnishment would
weaken relations between soldiers and therr commanders
The new legrslauon they wamed, could create the perception |
that commanders are debt collectors who care little about the
problems of. the soldters they command & The « ofﬁcrals also .
womed that the legrslatmn would distract serwce members
from their mrlrtary dutres by forcing them to devote more .
attenuon to thetr personal ﬁnancral concems 67,

The proponems of the GEA als"ohave failed 1o consider the
unique approach that lThe ilitary has adopted toward resolv-
ing its members’ debts, , ¥ Erach umformed service has promul-
gated regulauons requmng service members to pay their debts
promptly 68 Farlure to comply thh these regulatrons may.
sub]ect a member 1o drscrphnary or admuuslratrve sanctions.® .
Moreover, dellberate rronpayment of a Just debt 1s an offense 7
pumshable under the mform bode of Mrlltary Justice.?0
These sancnons far exceed those otL any cmltan federal
agency no

63Withholding would begin within 30 days if the wnt of ganushment is rssued and served the same day as entry of the default Judgment As amended the GEA
provides that legal process must be’ honored wrtlun 30 days of semce ‘

6450 U.S. C App. § 521 provrdes that upon application of service member, a court shall stay proceedings unless it finds that the service member’s ability to
prosecute the action or conduct his defense is not affected materially by his or her military service. Availability of military leave, financial resources 1o travel, and
nawre of military duties are among the factors that a court wrll conxlder in ruling upon a service member's application. See, e.g., Palo v. Palo, 299 N.W. 2d 577
(S.D. 1980)

6550 US.C.A. App § 520(4): (West Supp 1992) To reopen a defaull Judgment. a |erv1ee‘membcr must show that he or she wag "prejudteed by reason of hts [or
her] military service in making [a} defense”™ and that he or she had a meritorious defense. See Swartz v. Swartz, 412 So. 2d 461, 462 (Fla_ Dist C. App l982) A
key factor in determining prejudice is the diligence with which a military member takes advantage of the opportunities 1o preserve the nghts afforded him {or her]
during the course of the litigation™). If the member failed 1o exercise or preserve hrs or her nghts ‘solely because of the expcnse involved, a court almost always will
refuse to set aside the default judgment. [ ¢
66Senate Hearings, supra note 2, at 74 (statement of Lieutenant General Alexander).
67jd. a1 18. T B i ETREREE R TR
68See DEPT. OF DEFENSE, DIRECTIVE 1344.9, INDEBTEDNESS OF MILITARY PERSONNEL (May 7, 1979); Drrr. oF AR Force, AR FORCE REG. 35-18, PERSONAL "
FINANCIAL RESPONSIBILITY (5 Apr. 1988); DEPT. or ARMY, REG. 600-15, PERSONNEL—GENERAL: INDEBTEDNESS OF MILITARY PERSONNEL (14 Mar. 1986) [hercinafier
AR 600-15]; DeP'T oF Navy, NAvAL MILITARY PERSONNEL MANUAL, para. 6210140,
69See, e.g., AR 600-15, supra note 68, para. 3-1.

TOUCMY art. 134 (1988); MaNUAL FOR COURTS-MARTIAL, United States pt. IV, § 71 (1984).

71'The DOD’s failure 10 provide quantitative evidence on this point weakened the force of its arguments. See Letter, Deputy Assistant Secretary. Department of
Defense, to Sen. David Pryor, Chairman, Sen. Subcomm. on Federal Servs (May 19, 1992), repnnted in Senate Hearmg.r. supra mote 2, at 132, :
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“The DOD héis asked Congress to include’ speCtal provmtons
for mtlttary ‘meribers in the GEA' *Atﬂong thé"ideas it asked‘
Congress to' consu‘ler {vere blanket exempuons for Al dctive’
duty service’ members 72 for all servrte ‘members ‘statioried
overseas or 'inl deployable units,” or for ‘all’ jumor enlisted-
members.* Altemattvely, the* DOD Tpt'oﬁoseti thiat’ CongreSs )
duect the Secretaty of Defense to-issue regulations “prov1dtng ‘
for the involuntary allotient of ‘d military member’s pay In
satisfaction‘of a judgmient by a‘court of competent  jurisdiction
for any indebtedness, including ‘commércial indebtedness,’
under such terms and conditions as the Secretary prescrtbes 14
Defense Department officials’ argued that this provision would
allow'the DOD to’ establtsh a smgle uﬁiform standard
aboiding thé complexity and’ tneqmty ‘that eohId result from
relrance of fifty dtfferent garmshment Iaws‘ :More tmpor-
tantly, these regulations “would’ stnke a'balance between the’
rights of credttors and those'of olur' mlhtary meml rs and thEir
families, ensurtng that the' cirtomstances of military life ‘aré
fully considered as well as the rights of creditors!”?s Pri-’
vately, DOD officials believed that adopt.ton of this measure1
would allow the DOD to- draw restrictive regulatiofis ‘thdt
wo!uld limit the avatlabtltty of gamrshment severely 7%

SIS SXaim i

““Ihe Senate' Committee on Governmént Affatrs rejected 'the
DOD's proposals to’ exclude mthtary persorinel from the
legislation. ‘Nevertheless, members df the' Commtttee were'
sympatheue to the DOD s toncerns.”? rA]tltough the Commtt-
tee retained provisions in the GEA that Would subject mtlttary
persdnnel 1o’ gamxshment it added a prdwsron that wotld’
require the President 6r the- Sécretary of Defensé to promul
gate regulations applying the GEA 't the ‘military. Thts’
provision specifically distinguishes military personnel from all’
other federal employees, including DOD civilian employees.
The Committee believed that the DOD was best suited to deal
with situations, unique to military service, in which conditions

of federal employment 1mpa1r an alleged debtor s abtltty o, .
: ; 'suscepuble 0 legal : actions ‘and garmshment. 'Exempting these

defend in a legal action.

Proposed Regolafions .

A

If Congress enacts the GEA, the DOD will face a difficult
task in deve10pmg 1mplementtng regulattons “The regdlattons

must be broad enough to “protéct active, duty mi‘[ltary person-

nel from the. practtcal problems. of. defendmg -against claims, -
but narrow enough to avoid legal challenges claiming that the

‘eonl:rary to the. GEA"s mtent

regulattons frustrate the purpose of the legtslatton Further,”
the | ‘proposed fégulations'must ot drdw the DOD into fprivaie
actions ‘as a referes’ between a service' member and his or her
creditor. Finally, they must be easily administered to limit the
potential exposure of the United States and its dtsbursmg ’
officers for unproper payments Some possrble regulattons
are discussed low R

RN I o ST SR NES DI SO L P TR A A SRS ¥
Pt . r e oy
qepo Sy vl [RFTIE

IR

Blan]cetExemptzons e R

i [P BRFREEN & IS

PlaceofDuty o
Corysileg oodesie VI YR T A N
"One of the: DOb 's principal concerris’ about the GEA s the
inability of mtlltary personnel stationed overseas, or with’
deployable tinits, to defénd themselves against ¢ivil claims. A
blanket exempuon for these ‘personné! would alleviate this
conder‘n Unfortunately. this approach considers only a:
service inember’s status 'when the process is served upon the”
DOD—hdit when the court ‘éntéred the judgment underlytngi
the garmshment Logtcally, if the DOD is concered: with
whéther ‘a serv1ce ‘member's’ mtlttary service has affected his’
or'her ability 'to defend in the underlymg action, then &'
gamrshment exemmption should cover only personnel agamst ‘
whom' ‘default Judgments were entered while they were
stationed overseas or in deployable units. Requmng the DOD
to cross-check the assignment records of each service member
facing garnishment against the date of the judgment
underIymg the gamishment Would i tmpose an arduous burden
on the fedetal gowiemment. S i

v v e
PR O R Lo

Rank or Time in Service
R B Rt LT Lo

Of all service members Jumor enlisted personnel are most ,

personnel from garmshment would eliminate most of the

- -workload created by the GEA. -A service member’s -youth'or
' naivete, however has ltlﬂe relatlonshtp 0 his or her ability 10"
' defend against a ‘Givil claim. Furthermore, many federal ,

civilian employees could demand similar treatment to com-
“pensate for similar v‘ulnerabtltues “This exemptton appeats’
Ay oy {t .

e

. 4 L . Ny e RS . L P « S s J
NIV (I [FLIFERE () SN I R ST Lo s ? EER WL T

72Memorandum, Colonel Terry D. Bradley 1o Messrs. Scheer and Rush (Mar. 10, 1992), at 2.

73Memorandim, Comrnander Kevm MeMahon, Ofﬁee of the Tudge 'Advoeate General of the Na\?y 0 heutmam Baudnb Ofﬁee of the Secretary of Defense (Feb "

24,01992) T L Lt R e D RN T e T L
T4 See Letter, supra note 71.

51d.

IR

7‘See, eg. AR 600-15 supra note 68.
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b ey dment nl Y g oy ".ﬁ”ﬁt!.“"t: Lo g RN f"“i"“

77Telephone I.nu:mew 7 With DaVid Wilds, DEgtslative Aidé fo Rep Andrew Jacsbs (Aug. 28; 1992): Telephone Interview with Ed Gleiman, Staff Dtreetor Senate’

Subcommitiee on Federal Services, Post Office and Civil Service (Aug. 31, 1992).
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Warume Exclusron

The DOD regulatlon should immunize all service members
from gamnishment during a war. or a declared national emer-
gency. Under these circumstances, a blanket exemption for
all military personnel would be needed to ensure that each
service member is not distracted by personal problems and
can focus his or her attention entirely on mission accom-
plishment. : ‘

"’Corn'plianc’e with SSCRA ’

To protect a servrce member s mterests the lmplementmg
regulations should require DOD finance officials to ensure
that the judgment underlying each’ garmshment order complics
with the SSCRA. Finarice officials can ensure compliance
only if they (1) require creditors to submit court orders creat-
ing the obligations underlying the garmshments and (2) honor
only orders that state éxpressly that the provisions of SSCRA
have been met. This proposal however, fails to address the
situation in which a court has'not 1gnored the SSCRA but has
applied it improperly.

Member s Defen.re in the Underlymg Acaon

Among the DOD’s pnmary concerns wuh the GEA is the
ability of a‘service member to appear in court, and to conduct
his or her defense, given the demands of his or her military
service. - Accordingly, the implementing regulations could
require a judgment creditor to demonstrate that the military
member actually appeared and defended in the proceedings
that created the underlying obligation. This approach, how-
ever, may create an incentive for military personnel to avoid
court proceedings. Further, it penalizes service members who
do appear, but are unsuccessful.. Defining “appearance” and

conducting a defense” pose additional problems. Does
answermg the complaint constitute an appearance? Must the
service member be physically present when the case is heard?
If so, what happens if the court granted the creditor’s petition
for summary judgment without hearing the service member’s
evidence? Estabhshmg a workable standard would be very
difficult. This proposal would require the DOD to scrutinize
the proceedings giving rise to each garnishment order and, ‘in

78See S. 316, 102d Cong., 1st Sess., § 2(d) (1991).

some mstanees. o second-guess the :courts 'that heard the
act:ons o e ;

b 'WaitingPen;od:

The regulations could provide a service member with an
opportunity to object to the garnishment. If the service
member objects, the finance office would withhold the sum
named in the garmshment order from his -or her pay, but
would not fprward it to the judgmem creditor for ninety days.
During this period, the service member could seek 1o reopen

~ the Judgment or pursue other legal remedies. If he or she fails

to set asxde the judgment within that period, the finance office

would forward the withheld pay to the Judgment creditor.
is proposal does not provide a comprehenswe solution, but

does address the DOD's concems abom default Judgments

‘None of these proposals would resolve all the problems
presented by the GEA. Moreover, any exclusion or precon-
dition to garmshment that the DOD might impose in its
implementing regulations could conflict with the literal
language of the GEA, Wwhich proposes to subject a federal
employee's ipay to' gamishment whenever the legal process is
regular on'its face.”® Although the members of -the Senate
Committee on Government Affairs believe that implementing
regulations adequately can address the unique nature of military
service, their substitute amendment leaves the DOD little
room to do 50. ' <

l l
i : st :
Conclusion

’I‘he purpose of the GEA is to remedy percelved inequities
between federal government employees and private sector
employees In its present form, the proposed act largely
achieves this objective. In choosing to permit the gamishment
of military pay, however, the drafters of the GEA have failed
to consider the unique nature of military service. Conse-
quently. they have crafied a bill that, if enacted. would disturb
the delicate balance ‘between the nghts of creditors and mili-
tary members Whether the DOD could restore the balance by
promulgatmg regulations to tmplement the legislation remains
‘to be seen. : :

Domestic Coonseling and Legal Assistance:
A Systematic Approach S

Lleutenant Colonel Mark E. Sulhvan
IMA, Legal Assistance Division, OTJAG

Introduction

Propping her head between her hands, Major Irene Smith
tried to concentrate. As chief of legal assistance at Fort

Swampy, North Carolina, she faced a not-unexpected reduction
in staff attorneys for her section of the staff judge advocate’s
(SJA's) office. She expected to lose two of her five legal

-agsistance attorneys (LAAs) in the next month as the Army
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continued to #‘build down” and restructure its forces. - Unfor-
tunately, Fort Swampy’s population would not decrease by
forty percent, nor would the builddown affect the volume of
legal assistance clients or-the number or complexity of the
problems they would bring to her office. Remembering the
emphasis her SJA placed on excellence in legal assistance,
Smlth felt frustrated by the need to “do more wrth less PLL o
VR R S R L m
MaJor Smrth knew ‘that draftmg w1lls pOWers of attomey.
and similar documents occupied ‘about twenty- -five percent of
her attomeys’ time. Her office, however already was manag-
ing this process efﬁciently ‘All the LAAs used ENABLE and
the Legal IAssrstance Anny-Wrde System software progtams,
including the Mmuteman W] 2 A certain ureductble amount
of work; she thOught is necessary for will interviews and exe-
cution. Any ‘shortcuts in this area could jeopardize the compe-
tent preparation and  ¢xecution of these 1mportant documents.?
$lr ' [EER I ! by BAR ST
»:Smith could do little: 0 reduce, the ttme her attorn’eys spent
in.assisting clients, with.consumer protection and. landlord-
tenant jissues, . These problems regularly demanded approxi-
mately twenty to thirty percent of her attomeys’ time, but they
varied so much:from case to-case that the LAAs could. not
develop ‘a°time-saving; uniform appreach to client counseling
and assistance. - Smith previously had reduced the volume:of
clients seeking help for these problems by adopting a strong
preventive law program; however, she could see no-way to
reduce the influx of clients further by enhancing existing
preventive law efforts. She-and her attorneys already were
teaching preventive law ¢lassés on consumer and housing law
problems to soldiers and family members, 4 Smith also wrote
or edited weekly ¢olumfs oft these toprcs for the’ post news-
papers and Jkept several excellent handouts on e\rtcttons door-
to- doOr sales, uséd ears and moblle homes in her wamng
’-voolm r G ff." = B L X
“The remaining problem area was farmly law Each L
Fort Swampy routrnely counseled chents about separauons
and divorces, augmenting an injtial counselmg session with
fo]low-up action whenever a case requirgd the preparation ofa
separation agreement or a nonsupport complaint. Inifial
family law interviews took up approximately twenty-five

percent of each attorneys’ 'time..- We seem to spend a lot of
time‘performing some fairly simple tasks, Smith thought. She
wondered :if she tould find a way fo reduce the ttme spent
counsehngnewdomesucrelanonschents i se

"Ahalyzmg the Problem Puie i

1 R SV

“Repeat busmess may be good news for merchants bankers
and real estate brokers, but too many repeated visits from fam-
ily law clients can impatr the éfficiency 'of a military legal
assistance office. Assisting new clients who are contemplating
scparation. and dlvorce often wﬂl consume many hours of an
LAA S work week. The attomey. however. ssenually must
provrde every new client with’ the same. initial counseling. Tn
each sessron. he ¢ or she wrll advrse the clrent about basic
aspects of domest;tc relatronsr such ag grounds fpr dlvorce,
amount of chﬂd support and the need for a separauon agree
ment A small legal assrstanoe ofﬁce typtcally w1ll provrde
tlus basw qounselmg to approxtmately five clients per week
Most larger offices see ten to twenty domestic relations chents
weekly.

il L eed ety g u.rv‘ A PRT

A legal assistance office may apply preventive law measures
to family law-matters.. The controlling Army regulation states
specifically that LAAs must “prepare and . participate inithe
active preventive 'law functions of publicity, education, and
training to ensure that soldiers and their families are aware of . . .
the importari¢e ‘of sceking legal advice before taking action
that may lead to s:gmﬁcant legal or ﬁnancxal obhganons such

drvorce settleinents "6 '

Rebogmzlng the redundancy of mdmdual domesnc relations
counsehng for | new family law clients, some offices have
‘stemmed thls dram on valuable attomey time by conductmg
weekly brtcﬁngs to "educate and tram potenttal clients.”

_Although clients still may . make tndmdual appointments for

initial. domesuc counselmg sessions, they are, encouraged to
attend comprehensrve famtly law brteﬁngs mstead Each

LR A TP TSRO B ot Rl

1The Army last faced a reduction in military attomey strength in the mid-1970s, when low retention rates contributed to a lhomge of judge advocates.
Appropriately, the theme for The Judge Advocate General’s Worldwide Conference in September 1974 was “Doing More with Less.” For an excellent discussion
‘of ways to meet mandated goals with limited fesources, see Chuck R, Pardue, Tex Steps to a Moré Siicessful Legal Assistance Practice, ARMY LAW., Oct. 1985, at
3. :

2See Policy Memorandum 89-3, Office of The Iudge Advocate General ,U.S. Amy, subject: JAGC Auta'nauon Standards reprinted in ARMY Law., Aug. 1989, at
3. paEE R e ‘..xn., RS E S S R IO 2 Wi

..‘ # 14J

3See DEP'T OF ARMY, REG. 27-3, LEGAL SERVICES: tmul'nssmmx‘ para. 3-14 (10 Mar..1989) ihmimrm AR 27-3]; see also Beard, Applying Professional
Responsibility and Ethics in Estate Planning, LBGAL ASSISTANCE NBWSL. Fn]lleter 1989, ar 21-29.
A SRR R

4Mark E. Sullivan, Preventive Law: The Speakers’ Ctrcuu NlMY}.AW,Sep. 1985 atdd, -

5Madt E Su].l.wan Preventive Law The Gemane Arucle. ARMY LAW Sept. 1984, at 35.

g RLIUIE T T TS SRR IR IS T TIORTS s ‘ } sl

GAR 27-3 supra note 3, para. 4-2a.

a0 B LAN LT '
i

7Rodgers Du‘saluttonOnenmuanClm, LBGALASSISTQNCIINEWSI.,F&U 1987 at l4 ,‘ c i fune [y el A e \ Cal
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week, an LAA briefs a group of new clients about basic:family
law issues and answers general questions. The ‘office legal
clerk then schedules appointments for the new clients,
coordinating with other offices to obtain counseling for ¢lients'
spouses.® Any specific questions a client may have are reserved
for the client’s office appointment.

This approach significantly reduces the time individual
attorneys must spend each week in acquainting new clients
with the basics of family law. It also standardizes the basic
information that each client reccives; ensuring that all clients
bbtain.the same fundamental legal gurdance for therr
separatron and leOl‘CC problems

The best way to orgamze comprehenswe famrly law
instruction is to set aside at least one time period each week
for client briefings. Conducting frequent family law briefings
will help to ensure that separating spouses do not feel required
to attend briefings together. The legal assistance office must
reserve a classroom or courtroom for each briefing; moreover,
the office legal clerk should attend each briefing to schedule
appointments, pass out brochures and pamphlets, and other-
wise assist the presenter. By setting up appointments immedi-
ately after each briefing, the clerk can promote “one-stop
service” and save time forclients. .. .. . .,

RIS B

P -Using Handouts ., |

To help the audrence 10 understand the 1ssues dtscusscd in
the presentation, the briefer or the legal clerk should dlstnbute
pamphlets and handouts to the chents These matenals should
be distributed after the brtefing to allow the client | to study
them at his or her leisure. Whenever. possrble a legal
assistance office should order thxs literatare i in quanttty from
the state or local bar association. Most states have excellent
sets of pamphlets that’ they will provxde to legal assistance
offices for nominal fees. Reserve judge advocates local
civilian attorneys, or LAAs also can prepare handouts for
clients. Unlike bar association brochures, locally produced
handouts can be tailored to address specific military family
law 1ssues, ‘such as dividing military ‘pension benefits, using
the basic allowance for quarters for famrly support, and
electing Survivor Benefit Plan coverage The TAKE-1 series
of handouts, published by the XVII Airborne Corps Legal

~ Assistance Office at Fort Bragg, North Carolina, exemplifies

this approach. Comprising more than a dozen handouts, this

series informs clients about a wide vanety of domestic

relations topxcs 9

N

Practzcal Pointers for Bnef ngs

The mechanisms for setting up weekly family law briefings
will vary from office to office. A few basic observations,
however, seem well suited to every program.

K.I SS -—"Keep lt Short and Sweet"

A bneﬁng that lasts longer t.han forty ﬁve ‘minutes will
leave most members of the audience dozing or fidgeting in
their chairs. : Tight speech-writing or :outlining will help to
keep:the program under control. ‘A basic explanation of
separation and divorce issues should take only twenty to thirty
minutes. The briefer should try to present an overview—not
an extensive dissertation.

ll,*f\ﬁ""‘ SR

“If It’s Written, You Won t Get Bmen”
L b ‘

Wnte down what you are gomg to say before you say it.
Most speakers use outlines, but some can use full-text speeches
and still keep their presentations lively and effective. Referring
to a written outline as you speak will help to keep you on
track, ensuring that you cover every mandatory point even if
questions interrupt your presemauon

Take Questlons at the End
Ask thc attendees 10 hold therr quesuons unul you ﬁmsh——
otherwrse, you may never finish. Your, legal clerk should
dxstnbute paper so your listeners can write, ‘down the questions
generated by your speech,. Ce
e BeOrgamzed

3

The purposc of the separauon briefing i isto answer the most

‘frequently asked questrons about divorce and domesuc rela-

tions. nte rhese questlons down in advance and make sure
that you answer them fully and accurately in your presen-
tatron Use local lawyers and Reservrsts to double-check the
answers and consult with other LAAS o 'make sure that you
cover all the rmportant questions. Some common inquiries
are:

e “Can I get an annulment instead of a
divorce since we've only been married
two weeks?”

“My wife says she won't give me a divérce
until I sign a separation agreement What_ N
should I do"" o B

» “Will my separation agreement ensure -
that my spouse pays chrld support"" ‘

. How much child support is my spouse
supposed to send me?”

“Couldn't I get a dlvoroc in the Domrm-
... can Republrc ina week mstead of wamng
' f srx months w0 ﬁle here"" '

8 Army Regulauon 27-3 provides that, wheneyer possible, attomeys frcm a nngle legal assmanee ofﬁce lhould avoid represenl:mg bolh parties m . domesuc

Telations case. See AR 27-3, supranote 3, para. 2-5a(1).

9Mark E . Sullivan, Preventive Law by Handout, ARMY LAW., May 19784,:at 29; See also AR 27,-3,‘su,p\}m note3. ch. 4.
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« “My spouse doesn’t want to sign a separa-
tion agreement—can’t I make him [or her]
o grve measettlement"” ab v anar oo ol A
. ; LT t et ey e
Advance knowledge of the right quesuons and AnsSwers: wrll
‘enhance your ctedrbrltty and the usefulness of your presen-
tation. : ; I
; ‘“!‘n(' e
Sl et
Vrsual Ards Improve Memory Retentron
i r f M
Use slrdes. overhead pro_;ecttons. ora tnpod and easel.
Graphics will help you to summarize 1mportant Jessons. They
also can be used to émphasize leamrng points gnd' 10 list items
such as grounds for divorce, elements of support and pro-

cedures for dlssolutJon ’ A q
T N T AL ) SO E
o "ﬂl',

Videotape Briefings

An even better idea can be applied to family law brief-
ings-“use videotapes. Live presentations will consume thirty
to forty-five minutes of attorney time each week, exclusive of
the time the attorney must spend answermg ‘the audrence s
questions. Using a well-edited videotape instead of a live

briefer can save a legal assistance office approximately forty.

work hours a year. If possible, a videotape should be prepared
by the installation at which it will be presented. Using slides
or visual atds during the taped presentation will help to keep
the attention of the individuals watching the tape. ‘The legal
clerk's presence in the classroom whrle the tape 1s running
will ensure that the audrence remains seated and alert. An
LAA should arnve near the end of the tape to answer the
audnence s questrons If this approach works—and with
proper planning, it should work well—the legal assistance
office should consider using it in other areas in which initial
interviews and basic bneﬁngs are essential, such as wills,
survivor assrstance “and reports of survey. '

[

Separation Agreement Questionnaires

Questronnalres are another vrtal aid 10 systemlzmg domestic
relations counseling and assistance. A briefer should offer

prs oo
]

tionnaire should allot space for the parties (o f

each member of the audience a-scparation agreemient ques-
tionnaire. : This document should be prepared specifically for
the briefer’s legal assistance;pffice -and ‘should reflect local
law. ’If completed properly, a:good questionnaire will take
much of the tedium and guesswork out of drafting a separa-
tion agreement, R T I TR DRI

P AT e ol

Prehrmnarylnformnan

RN

L BN N RS N SR : ‘
A questronnatre should start by askmg the partres full
names, their states of residence, their dates .of marriage and
separation, and the names and birth 'dates of any: children :of
the marriage.1® These facts will provide helpful background
information to the attorney who drafts the agreement.” A
recitation of the children’s names ‘is particularly useful when
the drafting attomey must outline 'visitation rights, custody
provisions, -child support and college expense obhgauons or
the allocation of' dependency exemptrons in the separatron
agreement. e B o o

Pl e BT R e p e
iDtvrston ofDebts and Property

The first substanuve questtons the parties will have to
answer!! involve debts. Although each party will promise in
the boilerplate of the separanon agreement not to incur any
debts for whrch the other will be responsible, an agreement
lspecrﬁcally should ist anid allocate the existing marital debts
of both parues Mantatl debts are the joint or individual debts
the parties | have rncurred for mantal purposes. 12 They include
car loans, charge card accounts and home mortgages. ‘Precise
identification of these debts'is tmpottant therefore, a ques-
fill in the names
of their creditors, théir account numbers and balances, and
thetr monthly payments. The parues then should indicate who

will be responsible for each debt once they have executed the
separatron agreement. S

DR
et

v
Vol

"The partles ‘then must dtvulge how they mtend to divide

their personal assets A good questronnalre wrll arrange

personal property into the following four categories: (1)
household furnishings and personal effects; (2). motor vehicles;

'(3) mtangtble property. ‘such as stocks bonds, bank accounts

TR I SR R NS

10The blanks in a separation agreement questionnaire deal with specific information or promises that zré unique to that: sepanmon ‘agresment. 'I'hey donot affeet the
standard clauses that nsually will be found in every agreement. The standard clauses should state the following: .

« The paities are sepamnng (or have sepa.rat.edj h.nd have the right to live separate and apart from one anot.her as r.f eadt were smgle and

unmarried.
. Nert.her pnrty shall hmss, molest. or mterfere wrth the other.
‘] Neither party shall incur debts in the other £ name.
". Bach party waives all martlal. estate, and mherttance rights.

. PR s Wy e e P
SRR B RS EY I G A RN T i

« Each party waives all claims agamsttheother exceptaclatmformantaldusolunonorabsolutedrvorcd CLrn ol e
« Breach of the agreement will allow the nonbreaching party to recover attomey's fees, damages, and—if applicable—enforcement by . ... ..

specific performance
“ Obviously, the pames actually need not fill cut the quesuonnatre together however. t.hcy will have to ecmfer onthe answers lhat wrll be entered mt.o the quesuon
blanks.
12E.¢., Byrd v. Owens, 358 S.E.2d 102 (N.C. Ct. App. 1987); Geer v. Geer, 353 S.E.2d 427 (N.C.CL-App! 1987). * ~* 1wt
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and ceruﬁcates of deposit; and (4) other intangible’ personal
property, such as retirement bénefits and the ¢ash value of life
insurance. - The parties must record the cortect ‘information in
each secuon‘rand must mdtcate h0w ‘they - want 10 dtvide these
aSSCtSQ : i A R EARE RN VIR T S DS S SRR PYY

L Yo, . RN T

P '..3
it

"''The quéstionnaire should ask the parues to list’ the addrcsses’
and the deed descriptions of any real property ‘they may own
and to state clearly which party will keep each parcel of
property It one spouse wrll keep land that both spouses
presently hold jointly, a deed usually must be prepared. If one
party mtends 0 transfer to the other his or. her\ interest, m land
that is encumbered by & mortgage. the separatton agreement
should contain an.‘assumption clause," malcmg the party. that
will hold title responsible for the mortgage and binding him or
her to hold harmless and indemnify the other. party.for the
mortgage debt. A transfer of this sort generally will not
trigger the “due on sale” clause in an institutional mortgage.!?

CHUT ADE BT pie

SupportCIalms SRS

“ The next section of the questwnnalre should deal w:th
spousal support—also known ‘as: ahmony or maintenance.
The waiver option in the questionnaire should state clearly
that, if both parties wish to waive alimony, this waiver must
be final and unconditional. , If one party is to pay spousal
support to the other, the parttes ‘should indicate in the
questionnaire who will pay support, how much support wﬂl be
patd and when these payments w1ll end.14 L i

Partles w1th minor cluldren should settle chtld support
tssues in their. sepatauon agreement For example. a couple
with more than one child ordinarily. should allocate support
between the children.!’  An agreement also should state a
specific ending date for the payor’s obligation to support each
child. Furthermore, the separation agreement should describe
the parties’ division of uncovered health care expenses—even

though military medical care or the Civilian Health and
Medical Program of-the Uni‘formetl}-lServ‘ices should coverf .

P

most of a child’s ‘medical expenses as long as'one parent
remains ‘oh activé ‘duty. ‘The agreement should ‘set terms for’
the provision ‘ot continuance of life insurance to secure child:
support if one of the parents should die before all of the
children reach majority. If the intended support payor agrees
to continue child support after the children complete high
school, the agreement should assign Tesponsibilities between
the parties for each child’s higher education costs.! 16 Finally,
the parties should mdtcate who'may claim the mcome tax
dependency exemphon for ‘each clu]d 17 A good separatton’
agreement questionnaire will ask the ) partJes to address each of
thesetssuesmdetall e

R T R

seossteten v b e IR
Custody and Visitation Issues

* ¢ The last section of the questionnaire should provide suf-
ftctent ‘space for parents to describe their plans for child
custody -and visitation, :Some: attorneys prefer:to keep the
choices simple for separating spouses. In the custody section-
of their questionnaires, they ask only, “Who will have custody
of thé children?” :The rise of joint custody statutes.and
cooperative parenting-arrangements!s over the last fifteen
yedrs has caused other lawyers to replace this simple question
with descriptions of solé and jomt custody alternatives.’ “Many

attoreys further subdivide joint ‘custody provisions into

provisions for joint legal custody—or “shared decision-
making authortty —and Jomt physrcal custody—or shared
tlme vgnth thechlldren .
The secuon dealmg wrth vtsrtauon should permtt parents to;
choose between'a’ clause grantmg the noncustodnal parent’
“reasonable and ﬂenble vns:tatlon rights and a clause setting
forth }he noncustodtal parent s visitation nghts in detatl The
former clause typtcally will contain no vrsxtauon schedule It
will state only that the noncustodlal parent may visit the chrld
at any time that is agreeable to both parents. The latter clause
is much more specific.” ‘For example, it might ‘entitle the

. -aoncustodial parent to visitation every other weekend, during
* four' weeks each summer, and on every other Christmas and

13Under the Gam-St Germain Depository Institutions Act of 1982, a transfer of encumbered real property is exempt from the 1erms of a “due on sale™ clause if the
property contains fewer than five dwelling units and the borrower's spouse becomes an owner of the property. See 12 U.S.C. § 1701;-3(d)(6) (1988).

14That the parties set a termination date for spousal support payments is particularly important. Unless otherwisc specificd, alimony is taxable 1o the recipient and
deductible for the payor. LR.C. §§ 71, 215 (1988). For the payor to receive this tax treatment, however, alimony payments must end no later than the recipient’s
death. Temp. Treasury Reg. § 1.71-1T, Q-10 (1984). Most separaum agreements terminate spousal support payments at the earliest of the following dates: the
death of the recipient; the death of the payor; orthe rcmamage of the recxplent. The questionnaire should include these options.

15 Absent an allocation of child support between d'nldmn 2 pan:nt may not rerluce or modtfy his or her cl:uld support payments unilaterally when a child tums 18 or
otherwise no longer is entitled to support. Craig v. Craig, 406 S.E.2d 656 (N.C. Ct. App. 1991); Brower v. Brower, 331 S.E.2d 170 (N.C. C. App. 1985); Gates v.
Gates, 317'S.E.2d 402 (N.C. Cr. App. l984) See generaﬂy Mark E. Sulhvun Child Support: Shopping for Optionis, ARmy. Law., July 1992, a1 4, 6 (discussing
issues r:latmg to allocation o£ chlld suppon) T ST

« L : = ;.}- R '1;) . i‘_: R { .
WA]though a court geneml]y cannot order 8 pnrent to,lupport ] chtld lfter the child attains majonty, a contrncmal provmon for postmajomy support can be
enforced betweenthepames see White v, ‘Bowers, 400'S. 526_760 (NC Cu App 1991) orevmbya child mlnx or her capacity asa tlnr:l—pa.ny bmcﬁcury.ue
Shaffnerv Shaffner 244$E2d444(NC Ct. App 1978) G : R ‘ e e ‘
17In the absence of an agreement to the contrary, the parent who has phyncal custody of & child for more than half of the year may claim the excmpuon for that
child. LR.C. § 152(e) (Maxwell McMillian 1991). Iy s

185¢e Sheila F.G. Schwanz, Toward a Presumption of Joint Custody, 18 Fam. L.Q. 225 (1984).
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spring vacation.. A questionnaire should leave plenty of space
for the parties to describe long-distance visitation
arrangements if one of the pames someday may have to move
pursuanttomxhtaryorda's ST RIS S S T

“

o R P S S B R R . ixd-
... General Rules for Questionnaires

No smgle format i is best. for a separauon agreement ques-
tionnaire. The following basic rules, however should govern
t.he preparanon of this pracnce aid.

Try to cover all the options. Leave nothmg unstated. For
example, a good questionnaire will encourage the pames to
agree upon a specific amount for alunony or to waive all
alimony finally and absolutely. ! ‘

‘Structure the Guestioris to ‘eliminaté any “middle ground”
that ‘might confuse the parties.” A  question that provides the
parties with alternatives should be phrased clearly, specifically
outlining the parties’ valid options.: A proposed property
division clause, for example, might read, “We have no joint
property and alt of our individual property will be divided as
follows . . ... The alternative clanse that follows it might
aver,.“We have the following joint property and individual
prpperty and it will be divided as follows ....,”. Try to
structure the quesuons into, either-or optxons—thts will
compel the partigs to make clear, chorces C ,

"A questlonnalre brleﬂy should explam why a clause is
needed or a decision is important. For example, a question-
- naire could describe how the dependency exemption may be
transferred from one parent to the other, then indicate the
outcome if the parties decline 10 make this transfer.’ Similarly,
it could explain why the parties ‘should decide how they will
divide a child’s college expenses. stating the consequences
that mlght result if thls dec1sron is not made 19

19A college-expense clausc ina que.snonnure could stale, ’ . » ,4’ -

A quesnonnatre should encourage the parties to be realistic
in their promises. . Accordingly, in drafting a questionnaire,,
you should eschew options that would encourage extreme,:
should not mention clauses that absolutely deny visitation
rights or permanently waive child support because these
clauses probably would be unenforceable if incorporated into

aseparauonagreement. - " e

When you ‘draft the questlonnatre. use basic Enghsh not
arcane legalese When you must usc a difficult word, ensure:
that it is understood by accompanymg it with synonyms or
followmg it with a definition in parentheses. ‘Emphasize
clarity. Although a lawyer might think in terms of “equitable
distribution,” his or her clients more likely will understand the’
term *“property division.” Similarly, a lawyer can help a client’
to appreciate a discussion of “maintenance” or “alimony,” by
defining these terms as “support payments for a husband or:
wife” o . R _— s

Completing a separation agreement questionnaire makes
the parties think seriously about issues upon which they must
agree if they are to avoid litigation. It also requires them to
confer on arrangements upon which they will have to agree in
the future. such as custody. visitation, payment of debts, and
support. . w , : A

References and Resou‘rc'es" o

Two items that LAAs may fmd helpful in setting up'a
family law program are a model separation agreement ques-
tionnaire and the text and visual aids of a thirty-minute
presentation on separation and divorce. Both arc available
from the XVIII Airbarne Corps Legal Assrstance Ofﬁce. Fort
Bragg, North Carolma 28307-5000 ‘

corra

4 f o ,iCollege is not a Tuxury today-=~it is, in many cases, s necessity for a child. No court in' [this state] can force you, \Inthoux your.consenl; 10 :
i = . provide, or assist in providing, a college education for a child of yours, but you may agrec in & scparation agreement to help with college ;- .,
expenses for a child. If you cannot reach an agreement, please answer the following for the norcustodial parent . . . .

O O S S T T FRTI
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DAD Note
| Speczf ic lntent for a Speczﬁc Oﬁ’ense

" 1In Umted States V. DeAlva ! the' Army Court of Mlhtary
Review set aside the appellant’s conviction for burglary with

134 MT. 1256 (A.C.M.R. 1992).
2See id. a1 1258.

USALSA REPORT o
et e UmtedStatesArmyLegalSerwcesAgency : f: ) ‘; :“““' | "
The Advocate for Mllztary Defense Counsel

mtent to commit. murder because the mxhtary Judge had

instructed the appellant’s court-martial erroneousty on'a
separate offense of attempted murder. Specrﬁcally, the Army

", court held that burglary with intent to commit murder requires
* a showing that the accused had the specific intent to kill.2 It

found that the mxhtary Judge s earlier, erroneous mstrucuon

il
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on the attempted murder offense may have tainted the findings
on the offense of burglary with intent to commit murder.

Staff Sergeant Raul DeAlva was charged with attempted
murder, two specifications of assault, burglary with intent to
commit murder, and disorderly conduct3 A panel of officers
and enlisted members ultimately acquitted DeAlva of all but

_the burglary and disorderly conduct offenses.

During his instructions to the members on the attempted

. murder offense, the mllltary Judge incorrectly st.ated

Proof that the offense'of murder actually
occurred, or was completed by the accused,

is not required. However, it must be proved
beyond a reasonable doubt that'at the time "
of the act the accused intended every
element of the offense of murder.

' . And that at zhe time of the kzllmg the
accused would have had the intent to kill or
mﬂtct greaz badzly harm upon the victim4

Later whlle mstrucung on the elements of burglary with
intent to commit murder, the military judge stated,

Third, [the Government must show] that the
breaking and entering were done with the
intent to commit the offense of murder.
And before I go on and explain to you some
of the terms applicable to this specification,
would you desire that I go over the elements
which constitute the offense of murder, or
are you satisfied that you remember those
elements?’

The members declined a second instruction on'the elements of = -

murder.6

Noting that attempted murder requires a specific intent to
kill, the. Army court stated that the intent to inflict great bodily
harm is not sufficient to establish the offense of attempted
murder.? It then remarked that, although the court-martial

- acquitted DeAlva of attempted murder, the military judge

incorporated into his instruction on: the burglary charge the

erroneous advice that the required intent for attempted murder

* 3See UCMIJ arts. 80, 128, 129, 134 (1988).

4DeAlva, 34 M.I at 1258

- Sld. al1257

6See id.
7/d. at 1258 (citing United States v. Roa, 12 MJ. 210 (C.M.A. 1982)).

8/d.

could include an intent to inflict great bodily harm. The court
reasoned that the instructional error also applied to the
burglary charge because one element of the burglary charge—

(the intent to commit murder—also required the showing of a

specific intent to kill.#

Despite the trial defensc counsel’s concurrence wnh the
military judge’s instruction, the court held that the erroncous
instruction created an appreciable risk that any findings of
guilty were winted. Because a military judge has a sua sponte
duty to instruct the members fully and accurately on the
elements of an offense, the judge’s erroneous instruction
amounted to ‘plam error and requlred corrective action.?

Instructional omissions and mistakes thal. are substantive

-" and prejudicial frequenﬂy will demand appellate relief if they
‘meet the “plain error” _§tandard Defense counsel especially

should be aware of the specific intent burden the Government
bears when it prosecutes offenses charged. under Uniform
Code of Military Justice article 80. They also should ensure
that military judges accurately instruct the mcmbers of courts-
martial, who otherwisé may believe that an attempt charge
requires less proof than the underlymg substantive charge.
Captain Royer.

Clerk of Court Notes

Court-Martial Processmg Tnmes ’

The table below shows the Army-wide avcrage processmg

.times for general courts-martial and bad-conduct discharge

(BCD) special courts-martial for the third quarter of fiscal
year (FY) 1992, Averages for FY 1991 and the first and
second quarters of FY 1992 are shown for comparison.

Genreral Courts-Martial }

EEE FY 1992 FY 1992 FY 1992

FY1991 1stQu 2ndQu  3rd Qu
Records received by }
Clerk of Court 1114 266 312 308
Days from charging or -, R T
restraint to sentence. 46 52 49 55

ot

97d. (citing United States v. Mance, 26 M.J. 244 (C.M.A.), cert. denied, 488 U.S. 942 (1988); United States v. Taylor, 26 MJ. 127 (C.M.A. 1988)). ("7 7/
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(Court of Military Appeals | Holds that
Defense Counsel May Beé Forced '
to Testify Against Her Client

The Court of Military Appeals recently addressed the scope
of the attorney-client privilege in United States v. Smith.! In
doing so, the court established a test that the Government must
satisfy before a military judge may compel a defense counsel
to testify against his or her client. The court also reviewed the

135 M.J. 138 (C.M.A. 1992).

2/d. a1 139.

3See UCMYJ art.’2(a) (7) (grinting court-rartial jurisdiction over a discharged military prisoner serving & sentence imposed by a court-martial)... .1 .-

Yr18

i Rufus Smith,’a fonner airman, , has. developed ¢onsiderable
~ familiarity with theé military justice system. He first was

*. convicted ‘by'a genéral court-martial -in ‘February 1988. His

sentence included a bad-conduct discharge and confinement.
After the Air Force executed his discharge on 27 December
1988,2 Smith became *“a {person] in custody of the armed
forces.”3

Smith was confined in a series of militafyi j‘a‘i'ls.‘ "By Ja.hua:y
1989, he had arrived at a confinement facility at Lowry' Air

. “NOVEMBER 1992 THE ARMY LAWYER = DA PAM 27-50-240




Force Base, Colorado. There, Smith was enrolled in an
enhanced minimum security custody program. Under this
program, Smith lived in a dormitory, rather than a cell-block,
and worked at a security police eqmpmcnt warehousc 4
IR |

Confinemem officials conducted a routine inspection of
Smith's dormitory room in May 1989. There, they discovered
a number of items of new military equipment and several
security police badges.5 Smith soon faced a second general
court-mamal—'-lhns time for stealing mnhtary property.

On the mormng that Smith’s trial was to begin, Capmm P
Smith’s detailed defense counsel, gave the trial counsel, Cap-
tain H, a prison inventory form. The document purported to
list personal property Smith had possessed during his confine-
ment in England, many months before. The inventory included
many items simi;lar to those that Smith was charged with
stealing. Captain P intended to introduce the form at trial.é
Captain H asked the defense counsel where she had obtained
the inventory. 'Captain P replied that Smith had given her the
form and had told her that it was prepared by a Sergeant
Patterson at the conﬂnement facnhty in England.?

Captain H, suspected a hoax He obtained a continuance
and confirmed that Sergeant Patterson had not prepared the
inventory. The Government then preferred an additional
charge of obstruction of justice® against the hapless Smith.®

When trial ;resumed some weeks later, Smith was repre-
sented by Captain R, an individually requested counsel, as
well as Captain P. The defense moved-in limine to prevent

4Smith, 35 M.J. at 139.

S

the Government from calling Captain P as a witness on the
obstruction charge. The defense asserted that forcing Captain
P to testify about the false inventory would violate not only
the attorney-client privilege,1© but also P’s ethical obligations.
The military judge denied the motion.!! i

Captain P requested permission to withdraw as counsel
after the judge's ruling. She maintained that she simul-
taneously could not represent Smith zealously and testify
against him. Captain P also asserted that her state bar rules
mandated that she withdraw.}2 Finding good canse to termi-
nate the attorney-client relationship, the military judge granted
Captain P's request in accordance with Rule for Courts-
Martial 506(c) 13

The court-mamal convicted Smith for stealing mxluary
property jand for obstruction of justice. It sentenced him to
confinement for an additional three years.!4 The Air Force
Court of Military Review affirmed the findings and the
sentence. 1 ..

'Appearing before the Court of Military Appeals, Smith
maintained that the military judge had erred in forcing Captain
P to testify against him. He claimed, in essence, that this error
improperly severed Smith’s attomey-client relationship with
P. Judge Gierke, writing for a unanimous cour, found that
the Judge had acted properly.16

The court broke the issue into three questions. First, did the
attorney-client privilege bar Captain P’s testimony about the
source and authenticity of the inventory? Second, was P's

5United States v. Smith, 33 M.J. 527, 529 (AF.CMR. 1991), aﬁ’d 35 MJ 138 (C M.A. 1992) The court d)served |hat lhe mspecton "doubtcd that Smnh, asa

prisoner, was enuded o have these m:ms ‘See id.
6Smith, 35 M.J. at 139.

Td. |

SUCMT art. 134.

9Smith, 35 M.J. at 140.

10MANUAL FOR COURTS-MARTIAL, United States, MIL. R. Evib. 502 (1984) [hereinafier MCM].

“Smuh 35 MJ. a1 140.

12Capain P relied on a state rule that is 1denucal 1o mle 3.7(a) of the Armmy Rules of Professlonal Condua for Lawyers See DEP'T OF ARMY, REG. 27-26, ARMY
RULEs oF PrOFESSIONAL CONDUCT POR LAWYERS, rule 3.7(a) (1 May 1992) [hereinafter AR 27-26]. Rule 3.7(a) provides,

A lnwyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except where:

Q) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and quality of legal services rendered in the case;
(3) disqualification of the lawyer would work substantial hardship on the client.

13Smith, 35 M.J. at 140; see also MCM, supra note 10, R.C.M. 506(c) (“defense counsel may be excused only with the express consent of ’the accused, or by the
military judge upon application for withdrawal by the defense counsel for good cause shown™).

14Smith, 35 M.J. at 139.

15United States v. Smith, 33 MJ. 527 (A. F.CMR 1991), aff'd, 35 M.J. 138 (C.M.A. 1992).

16Smith, 35 M J. at 139.
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testimony: sufﬁciently ‘relevant and necessary (o justify an

order compelling her to testify agamst her chent? Fmally. dld

the tnal Judge correctly excuse P?l"

Clung Mlhtmy Rule 6f Ewdence (MRE) 502(a) 18 the court
held that a client may exercise an evidentiary privilege to
prevent his or her attorney from disclosing a confidential
communication’ from the client to the attorney: if this com-
munication was 'made 16 facilitate the client’s representation.
The court, however, noted that exceptions to this general rule
of privilege exist.” Citing United States v. Laurins,\? it remarked
that the privilege **does ‘not apply to ‘communications . . .
which further 'a crime or fraud.'” -The:court also relied on
United States v. Marrelli2® a 1954 decision in which it had
ruled that the attorney-client privilege does not protect con-
fidences relating to-a future crime. Finding -that Smith had
attempted to obstruct justice by delivering the false inventory
to Captain'P and telling:her that it was authentic, the court
ruled that these acts fell within the “crime or fraud” excepnon
to the privilege.2!

i Curiously, the court did not rely directly on MRE 502,
which’ contains its.own express crime and:frand exception to
the attomey-client privilege.22: . The court, however, did rely
on MRE 502 in finding another justification for Captain P’s
testimony. Noting ‘that the attorney-client privilege protects
only “confidential communications,” the court emphasized
that “[a] communication is ‘confidential’ if it is not intended
to be disclosed to third persons other than those to whom
disclosure"is in furtherance of the rendition .of professional
legal services to the client or those reasonably necessary for

171d. a1 140.

18MCM .fupra note 10 MIL. R. Evn) 502(a) Rulc SOQ(a) pmdes,

e

the transmission of the communication/”3 The court observed
that, ‘'when Smith gave the document to Captain P, he had
expected her 1o 'disclose .the form—and his .statements ‘about
it—to the Government, and to use the form and his statements
as evidence at trial.2* Accordingly, Smith’s communication
was not conﬁdenual and therefore was not protected B
O N A DR . ¢ sl f;“'
-+ "The court. next addressed the relevance and’ necessity: of
Captain P's testimony.' The court readily recognized that her
testimony ‘was relevant to the obstruction of justice charge.
As Judge Gierke remarked, “the source of the false document. . .
proved that [Smith had] represented the document as genuine,
and proved that [he had} intended the document to be used as
evndence at his court-marual Y26 S
The court acknowledged that the issue of neeessxty was
“more complex.”’. Judge Gierke remarked on the court's
“extremely protective [attitude toward] the relationship
between an accused and his [or her] detailed counsel.”28He
then adopted a rule extracted from a number of civilian cases,
requiring the Government to show “‘that .:. . no other
reasonably available source for* the evidence” exists before a
defense counsel may be compelled to testify and thereby
Jeopardxze the attomey-chent relanonshlp 2 :
Smlth argued that the (:oVemment could have rehed on
another source for the evidence. - Specifically, he maintained
that the Government could have established the facts through
the testimony of Captain H, who was replaced as trial counsel
before Smith's case went to trial. Smith asserted thar Captain
P’s remarks to Captain H were admissible “nonhearsay under

n

A djent has a pnvﬂcge w0 refuse 0 duclose or to pn:venl my other person frpm dudosmg eonﬁdenual eu'mnumemens made for the purpose e
of facilitating the rendition of professional legal services to the client, () between the client or the client’s representative and the lawyer or the
lawyer's representative, (2) between the lawyer and the lawyer's representative, (3) by the client or the client's lawyer ro a lawyer
representing another in & matter of common interest, (4) between representatives of the client or between the client and a representative of the

client, or (5) between lawyers representing the client.
19857 F.2d 529, 540 (9th Cir. 1988), cert. denied, 492 U.S. 906 (1989).
2015 C.M.R. 276, 281-82 (C.M.A. 1954).

2 Smith, 35 M.J. at 141.

2MCM, supra note 10, M. R. Evp. 502(d)(l) A client has no right to claim the atomey-client privilege if his or her “communication cleady contemplated lhe
future commission of a fraud or crime or'. the' [client sought or ocbtained the lawyer :] services Io mable or ud myone to commit or plan to commxt what the
client knew or reasonably should have known to be a crime or fraud.” Jd. G

SR Do
BJ4. M. R. Evip. S02(b)(4).

A Smith, 35 M.J. a1 141, ot T R P S LIS L
]d.

AL P PIREE JE S S SR POY SR R LR AR TR : ¥ B A (R

/4. A ™ T P SN T i .‘ Tt o - '_r\w T

24, : . 1o SR e bl —

281d. (citing United States v. Hanson, 24 M.J. 377, 379 (CM.A. 1987))‘.‘*5 i R R 5 A RS BTN S RRREUN I S () VT
29]d. (citations omitted).

20 ‘NOVEMBER 1992 THE ARMY LAWYER = DA PAM 27-50-240




MRE 801(d)(2)(D).*¥ The court responded that, even if Smith’s
evidentiary theory were correct, it would not have resolved
the matter. Smith denied his guilt.. To maintain his plea, he
had to assail the credibility of the evidence against him.
Captain P remained the ‘ultimate source of that evidence,
regardless of the guise in which it was offered. 'Accordingly,

Smith had to “attack [Captain P's] credibility-{or] deny that
she made the 'statement to Captain H.”31". If Smith attacked:

Captain H instead of Captain P, the Government would have
called Captain P as a rebuttal witness. Either way; Smith
would have been left in the incongruous position of being
represented by an attorney he had to portray as unbelievable.

The court concluded that “no “reasonable’. alternatives to

Captain [P’s] testimony [existed] because none of the alterna-
tives would have solved the problem.”32 The court determined
that the mihtary judge properly compellcd Captam Pto
testify.3 -

The final issue the court addressed was whether the military
judge had good cause to'grant Captain P’s request to with-
draw.34 The court indicated that testimony from counsel
automatically does not warrant severance of the attorney-

T

3°MCM .mpra note 10, M. R. EviD. 801(d)(2)(D) (st.au:mcm by a party's agent).

N Smuth, 35 MJ at 142,
3244,
3Yd. s

M See MCM supra note 10, R.C.M.* 506(c)

35Smith,35 MLJ. at 142 (citing United Smes v, Baca 27 MJ. 110, 118-19 (CM.A. l988) Unm:d Siates v. Babal. 18 M. 316, 325 (C.M A. 1984)).

3627 M.J. at 120.
VSpigh ASMJ. at142. - ¢ o 0 et
39/d.; see also AR 27-26, supra note 12, rule 3.7(a)3). o

40 AR 27-26, supra note 12, rule 1.6. Rule 1.6 provides,

client relationship.? ' Quoting from Judge Cox's concurring
opinion in United States v. Baca,3 Judge Gierke wrote, “It is
only when the lawyer’s own credibility must be put in issue as:
a ‘witness before the finders -of fact that we run afoul.™? At
Sthith’s trial, Captain P’s credibility :actually was in issue
because her testimony “went to the heart of the matter of the
prosecution.”® The court found good cause for Captain P’s
excusal, noting that, in any event, her excusal had not left
Smith without counsel because Captam R had remamed on the
casedd ¢ ;
e

Judge advocates should find Smith instructive for.a number-
of reasons. First, Smith emphasizes that the evidentiary
attorney-client privilege is narrower than the ethical rule of
confidentiality.40 Arguably, the ethical rule would have
prevented Captain P from 'testifying about Smith’s delivery of
the false inventory form and his'remarks about it. ‘Both
matters related to Smith's legal representation. 41 . Neither fell
within the categories of future crimes that Army Rule of
Professional Responsibility 1.6 requires attorneys to disclose.42
The Government might have argued convincingly that Smith
consented to disclosure under the ethical rule;43 however, the

.[",

(a) A lawyer shall not reveal information relating to representation of a client unléss ﬂu:‘ clxem. coﬁsénu lﬁ(;,l' consultation, execpt for
disclosures that are impliedly authorized in order to carry out the representation, and except as stated in paragraphs (b), (c), and (d).

(b) A lawyer shall reveal such information 1o the extent the lawyer reasonably believes necessary 1o prevent the client from committing a
criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm or subsuntml nnpmnncm of national
security or the readiness or capability of a military unit, vessel, aircraft or weapons system.

(c) A lawyer may reveal such information to the extent the lawyer reasonably belicves necessary 1o establish a ¢laim or defense on behalf of - -
_.the lawyer in a controversy between the lawyer and client, to establish a defense to a criminal charge or civil claim against the lawyer based ;.
upon conduct in which the client was involved, or to respond 1o allegatjons in any proceeding conceming & lawyer's representation of the. -

client.

(d) An Army lawyer may reveal such information when required or authorized to do so by law.

For & general exposition of the distinctions between the rules, see Gary J. Holland, Confidentiality: The Evidentiary Rule Versus the Ethical Rule, AB.MY Law,,

May 1990, at 17.
41 AR 27-26, supra note 12, rule 1.6(a).
4214, rale 1.6(b). e

43See Smith, 35 MLJ. a1 141
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scope of the ethical’ rule ulumatcly had no bearing on the
court’s decision. Smith plainly demonstrates that the attorney-
client privilege will not protect an accused from disclosure of
frands or future crimes.: An unscrupulous client who plies
counsel with lies straddles the proverbial petard, brazenly
holdmg a flame to the fuse.

Govemment counsel howevcr should not consxder defensc
attorneys as fertile new sources of evidence. Smith imposes a
rule of necessity. The Government will not be able to compel
testimony from opposing counsel, absent a showing that no
reasonable alternative to this testimony can be found.

Finally, Smith reiterates the rule that testimony from counsel
not always will mandate termination of the attorney-client
relationship. Testimony about uncontested issues or collateral
matters ordinarily will not constitute good cause to excuse a
defense attorney.%4 On the other hand, if a lawyer must testify
about a central issue, he or she can and should seck to wnth-
draw from representamn Ma_)or Jacobson. v

“Inevitabié Discdvery” Afier
United States v. Allen

In Nix v. Williams,*5 the United States Supreme Court
approved “inevitable discovery” as an exception to the exclu-
sionary rule.46 The Military Rules of Evidence were amended
in 1986 to permit trial courts to admit evidence on this basis.#?
Over the next five years, however, no Court of Military
Appeals decision directly addressed the doctrine of inevitable
discovery in light of Nix or the Military Rules of Evidence.48

In United States v. Allén, %9 however, the court recently -

decided a case solely on the basis of inevitable discovery.
Allen is important for several reasons. First, it is a true “opinion
of the court” because all five judges agreed in one opinion
written by Judge Wiss. This result shows that the inevitable
discovery exception to the exclusionary rule is grounded
firmly in military law. Second, Allen reveals that the Court of

44714, at 142; see alsa AR 27- 26 supra note 12. rule 3 7(a)(l) [N (2)
45467 U.S. 431 (1984) Cy

465ee id. a1 444,

Military Appeals takes an expansive view of how inevitable
discovery acts to admit evidence that otherw;se would be
excluded by the exclusmnary rule. . :

Seaman Calvin A. Allen was convicted of beating and
sexually assaulting a female sailor. Naval Investigative
Service (NIS) agents investigating the assault quickly summed
up that the male perpetrator had used an adding .machine-to
strike the victim on the head. After finding “bloody latent
finger and palm prints” on the machine, the agents also
calculated that the perpetrator had cut himself at the crime
scene. Except for these finger and palm prints, investigators:
had only a general description of the attacker. The victim
described him as *“a black man, 5°11”, 200 pounds with a
slightly protruding stomach, short hait, and no glasses or
facial hair,”5° Consequently, the NIS “decided to identify,
interview, fingerprint and photograph all men fitting (that].
descnptlon 51

Three days afr.er the attack, the v1cum told an NIS agent(
that she had heard about a sailor called “Weird Al” who
resembled the assailant and who *had . . . been involved in a
similar assault.”52 The NIS contacted the ship to which
“Weird Al” was assigned and eventually interviewed, photo-
graphed, and fingerprinted him. The victim subsequently
identified this sailor as the man who had attacked her He was
Calvin Allen, the accused.

At trial, Allen’s defense counsel argued that NIS agents
seized Allen unlawfully when they first contacted him aboard
his ship, averring that this seizure was unlawful because it
lacked probable cause. Consequently, the defense argued that

.. all evidence obtained as a result of that unlawful apprehension

must be suppressed as tainted.

The Navy-Marine Corps Court of Military Review refused
to decide whether an illegal seizure had occurred.53 It held
that this issue was unimportant because the NIS 1nev1tably
would have discovered the accused’s finger and palm prints.4

47See MCM, supra note 10, MiL. R. Ev. 311 ;mﬂysis app. 22, at A22-16 (C2 15 May 1986).

48Chief Judge Sullivan referred to the inevitable discovery doctrine in several separate opinions. These opinions, however, did not reflect the majority view. See,
e.g., United States'v. Roa, 24 MJ. 297 (C.M.A. 1987) (Sullivan, J., concurring in the result). The courts of military review have been less hesitant than the Count of
M;htary Appeals to discuss the doctrinc. See, e.8., United States v. Chick, 30 M.J. 658 (A.F.C.M.R.), petition for review denied, 31 M.J. 436 (CM.A. 19%0).

14934 MJ. 228 (C.MLA. 1992).
‘ 5°ld at 229

‘”Id

5214,

53United States v. Allen, CM 894043 (7 Feb. 1991), aff'd, 34 M.1. 228 (CM.A. 1992); see Allen, 34 M.J. at 231,

$4See Allen, 34 M.J. at 231.
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- Judge Wiss, writing for a unanimous court, agreed. Didan - NIS ‘inevitably would have discovered Allen’s finger and
.[-illegal seizare occur?: Did Allen consent? - Was any taint from ‘palm:prints. After reciting the facts at length, Judge Wiss
.+ an illegal seizure attenuated? : Judge Wiss concluded that all - .simply wrote that; in deciding to apply “the principle and the -

these inquiries were irrelevant.- *[W]e need not .answer these | ‘rationale of the inevitable-discovery ‘rule to the facts.of this

- questions because, in any event, evidence of ‘appellant’s - ‘case,” the Court of Military Appeals:'‘agree[d) :with [the]
- fingerprints and palm print WOuld have been mevnably . .government[’s] .reasoning.”5%: The analytical steps the court
= dlscovered Pss . B s P used to reach this conclusion are absent, leaving: practitioners

R S A : with no test or rule for determining the applicability of inevit-
The court apparently predxcated Allen on the followmg . able discovery. : That this test’ would have been helpful is

?rfactors RITREI ko et -readily apparent. 1;For example, a fair reading of Allen $ug-
Rt ‘ C . : C -~gests that illegally seized primary or derivative evidence in a
. Allen involved a "high profile" investiga-'- o “high profile” case may qualify, more easily.for: the in¢vitable

tion; discovery exception than evidence seized in a less urgent or

o : = visible investigation. Suppose that an mvesugator s super-

L. The v1cum herself “felt" the NIS needed v visor tells her to “‘leave no stone unturmed”jin solvmg a case,

-t mvesugate the accused ‘ s Accordingly, she decides to.interview and ﬁngerpnnt all 5000

v S soldiers on an installation.: Is any illegal seizure the investi-

. 'I‘he accused fit the general descnpuon of : gator commits while searchmg for the perpetrator irrelevant if

the assailant, and-the NIS fingerprinted - - . -the perpetrator actually is assigned to;the. installation and

L everyone who met that deccnptmn S .- inevitably. would have:been fingerprinted: and ldenufled

:~t.hroughtbemstallanonpersonnelroster?¢ pos T E

o \From these factors flowed the mescapable conclusnon t.hat - oyt
‘the NIS. inevitably would have questioned the accused and - In Allen. the Court of Military Appeals apparently found
. inevitably would have obtained his finger and palm prints. In - Lhat. orice the victim identified a sailor named “Weird Al” as a
- reachiing this decision; the Court of Military Appeals expressly - strong suspect, the NIS’s decision to take his fingerprints was

adopted the justifications the Government and the Navy- - inescapable. From this finding; could one argue that, when-
Marine Corps court had advanced for applymg mevuable dis- -, ever a victim identifies a suspect, law enforcement. agents

o covery g inevitably will investigate that suspect? Does Allen recognize

that the inevitable discovery exception will not excuse an
ngmﬁcam.ly, Allen shows that mevnable dlscovery should . -illegal search or seizure unless, when the search or seizure

- be applied expansively to search and seizure questions.. Judge  occurred, the ipolice possessed, or were in active pursuit iof,5
. Wiss quoted with approval a passage from Nix in which the .. evidence or leads that inevitably would have led to the lawful

Supreme. Court observed, “The purpose of the-inevitable dis- ~ discovery of the evidence? | Should it. recognize this require-

:.-covery rule-is to block setting aside convictions that would ment? If the inevitable discovery doctrine contains no “active

have been obtamed without pohce mxsconduct 36 : pursult reqmrement what are the hmxts on its applicability?
’ ( l )

: Allen lmphes that polnce mlsconduct dunng a search or Fmally. Allen falls to menuon MRE 311(b)(2)5° and iits
. -seizure is irrelevant when a court considers the Gavernment’s .. relevance to inevitable discovery determinations.' This
claim of inevitable discovery. The issue actually is whether evidentiary rule provxdes “Evidence that was obtained as a
the Government would have obtained a conviction in the result of an unlawful search or seizure may be used when the
.+ absence of this misconduct. -If :so, the inevitable discovery - evidence would have been obtained even if such unlawful
exception applies.57 search or seizure had not been made.™s! Considering that this
language was added to 311 in 1986 to reflect the Supreme
Allen has several shortcomings. First, the opinion contains Court’s decision in Nix v. Williams,$? the court’s failure to

virtually no analysis of how and why the court decided that the identify the nexus—if any pexus existed—between Allen and

5514,

565¢ud.(quonngN|.xv Williams, 467 U.S. 431, 443n.4(l984)) e e r e e e zr.f',,f{:-;;{f

.. 7The spparent breadth of the Court of Military Appeals’s analysis in Allen is important because lower courts have 1ended to view inevitable discovery quite

narrowly. In United States v. Chick, 30 MJ. 658 (A.F.C.M.R. 1990), for example, the Air Force Court of Military Review declined to lpply the inevitable
discovery doctrine, opining that the doctrine could “blow the exclusionary nule to smithercens.” In highlighting the policy behind the inevitable dxscovery doctrine,
the Court of Military Appeals has signaled that it will not follow the conscrvative approach reflected in cases like Chick.: . ; i

58Allen, 34 M.J. 81 231. T ena it s T

$9See, e.g., MCM, supra note 10, Mil. R. Evid. 311(b) analysis, app. 22, at A22-16 (C2 15 May 1986); see glso United States v. Sanerfield, 743 F.2d 827 (lth Cir.
1984). : T tntie- Al ' "

SOMCM, supra note 10, MiL. R. EviD. 311(b)X2) (C2 15 May 1986).
Sld.

625ee id. MLL. R. EvD. 311(b) analysis, &pp. 22, at A22-16 (C2 15 May 1986).
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iiothe Military Rules of Evidence is surprising. ‘Practitioners
22 need guidance from the ‘court on the interpretation of MRE
*+ 311(b)(2). For.eéxample; the draftersiavoided the word
“inevitable” ‘when they amended MRE 311(b)(2). ./ Does this
. choice ‘of language imply ‘an even broader exception to the
:..exclusionaryirule than:the inevitable. discovery exception
drscussed in Allen—-orxslt of noconsequence? BUer
SRR O SO LR S ST A SO LRI IR :
7e Allen provxdes judge advocates with tmportant guldance
-: Unfortunately, :it'also leaves many questions for future
i idevelopment -of the mewtable dlscovery doctrme in mxhtary
cnmma] law ‘Major: Borch - K
IEEI S S AV B SR '_ Vi

»“,J‘A,. P, T n

“Army Court of Mﬂitary Review '
meds Clear and Convincing Evidence -
iu Rule 313(h) Inspectlon ‘

0\ recent TJ AGSA Pracuce Note63 dtscussed how the “clear
.~ and ¢onvincing” evidence standard of ‘MRE 31364 might be
satisfied in an administrative inspection.  This note stated that
only the Air Force Court of Military Review had held expressly
.that the Government can meet this enhanced burden' of :proof
r “when an inspection triggers’ the subterfuge rule. In United
v'-‘:‘Sta:e;v‘"v.'aCdmpbe‘ll,ﬁathe ‘Army Court of Military Review
rrecently joined the ‘Air Force court in upholding as lawful an
i inspecuon that’ tnggered the subterfuge provnsxons of MRE
8 313(b) . Pt |
SR EER ST I (71 1 AR VRN SN :
'Campbell is an unportant case for Army enmmal lawyers
Like the Air Force court’s decision in United States v.
i Alexander,'it poinis the way ‘for counsel drguing the lawful-
- ness ‘of an'inspection under the “clear and convmcmg " evi-
' dencestandard (PR A e

~'1

Ay R G AT

M111tary Rule of Evidence 313 govems the admnssxblhty of
‘Iievidence obtaired’in an inspection. To introduce contraband
“.’under ‘thlS rule a: trlal eounsel normally must show by a

P ﬁ,x Ay

- preponderance of the evidence that the inspection had an
- administrative. purpose. :Military ‘Rule of Evidence 313(b),
iy however. provides that the GoVernment must present cle'ar and
admuusuauve if “a’ purpose of an inspection was *'to locate
‘;\Weapons or contraband” and the defense. shows thatithe
inspection: (1) was directed immediately aftér the report of a
crime and was not previously scheduled; (2) targeted specific
~rpersons for inspection; or:(3) subjected the ‘persons being
examined to intrusions that were “substantially different”
from intrusions that other persons expenenced during the
inspection.66 -~ " T B E A U

Given this enhanced burden of proof, most practitioners
have concluded that evidence generally is inadmissible if it is
seized during an inspection ‘that:triggered the subterfuge
rule.§? Reported appellate decisions uniformly supported this
views8 until the Air Force Court of Military Review decided
Alexander.®  In Alexander, the court concluded that, although
a commander’s inspection had triggered the subterfuge rule,
the evidence showed clearly and convincingly that the pur-

~..‘pose for that inspection was administrative.” Consequently, it
.-~ held that evidence seized during that inspection was admis-
* sible.70. The Court of Military Appeals. later declined to
" address the legality of the administrative mspecuon, choosmg
to afﬁrm Alexander on other grmmds 7t

In Uruted Stales V. Campbell the Army Court of Mlhtary
Review joined the Air Force Court of Military Review when it

- decided that a urinalysis inspection. that triggered the subter-

" 'fuge rule was lawful. ‘Campbell had provided a urine specimen
. “as part of a “command-directed-urinalysis.””2' The company
-.commander ‘ordered the urinalysis “based on information”
" obtained by. the company first sergeant.?3 - ‘The first sergeant
had “heard rumors of drug use in the barracks” from a
noncommissioned officer who was *“leaving the Army” and

" - who was “considered trustworthy.””4 ‘This trustworthy source

E had emph‘asized' that members of two of the com pzin‘y's
: ‘ R T R R LI LI ST L

CaE st D o g e

.6 TIAGSA Pracnoe Note Can the Govemment Ever Sau’.rfy the Clear and Corrvuu:mg Evidencc Standard Ullder Mllr.!ary Rule of Ewdence 313(b)7 ARMY LA\V

# ' June 1992, at33 VPOV ey
d;“MCM supra note lb ML R. EVID 313(\:) ,
 ESCM'9102318 (AEMR. 30 Sept 1992). 1+ <~ 0 x o Lo i

66MCM, supra note 10, MiL. R. EviD. 313(b).

R R I TR G R R

67See, e.g., United States v. Parker, 27 M.J, 522, 528 (A.F.C.M.R. 1988) (“This case ﬂlustrates that [MRE 313(b)] eontams 3 mggenng mecha.msm whxeh unposes
a burden of proof on the govemment that can be difficult to overcome™) (emphasis added). (5 1 P o i id! k- s

YT 688ge.” eg Umled States v‘ Thatcher 28 M.J 20 (C M.A 1989). rever.wxg 21 MJ 909 (N.M C.M.R 1986) Umled States v Parker, 27 MJ 522 (A FCM R.

a8g). o Lo

S TR CTEUN N T NGE SR " - o g

S

FATETIT

©32 M., 664 (AF.CMR. 1991), qﬁ'donmmmm BAMI 121 CMA.1992), %~ © o o e

70For a discussion of the Air Force court’s decision in Alexander, see TIAGSA Practice Note, supra note 63, at 33.

71§ Urited States v ‘Alexarider, 34 MJ. 121 (CMA: 1692).
72Campbell, CM 9102318, slip op. at 1 (A.C.M.R. 30 Sept. 1992).
4,

7414. slip op. a1 1-2.

Ll.24
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platoons. were using illegal drugs in the company barracks.
“{Cloncerned that this possible drug use would destroy the
morale and discipline in the unit,” the first sergeant identified

by name the soldiers he saw “interacting” between the two ;
platoons. 7S The company commander then ordered a unnalysxs :
for these - soldiers. After Campbell s sample came back .
“positive” for cocaine use, he was court-martialed for. this and .

other offenses.

At trial, Campbell moved to suppress the urinalysis as an
illegal search.. He argued that this test was not a valid

inspection and that, i in any event. the subterfuge provrsrons of .
MRE 313(b) applied to the test. The trial judge agreed that
the inspection was lawful—and the urmalysrs results -
admissible—only if the Govemment could show by clear and .
convincing evidence that the purpose for the mspecuon was

admmrstrahve , . o

After heanng the Govemment s evrdence lhe tnal Judge.v
ruled that the United States fad met this enhanced burden. In
particular, the trial judge found that the commander's “sole.

basis . . . for directing that a health and welfare inspection
urinalysis be conducted was to ensure the unit was free of

illegal contraband dnd o ensure that the unit was prepared 0"
perform its mission.”’ The judge based this factual decision, h
at least in part,‘on the first sergeant’s testimony that “his :
concern at the time of the urmalysrs was the ‘health and‘

welfare of Lhe soldlers .in the umt ™

On appeal, the Army Court of Mrlrtary Review used its
fact-finding authority?® to uphold the trial judge’s ruling.
After considering the requirements of MRE 313(b), the court
concluded that the trial judge “correctly found that the

[Glovernment [had] established by clear-and convincing - .

evidence that the urinalysis was an inspection and not a
subterfuge for a search.””®

75/d. slip op. at 2.
76/d. slip op. at 3.

T1See id. slip op a 2/3 .

e

In Campbell, the Army court signaled that trial counsel can
meet MRE 313(b)’s enhanced burden of proof Moreover, the
per curiam opinion by Judges Crean, Wermner, and Gonzales -
revealed no disagreement among the judges over the suffi-
ciency of the facts to'meet the clear and convincing evidence
standard in the instant case. Consequently, a fair reading of
Campbell indicates that some urinalysis inspections ordered.
afternnnorsorteponsofﬂlegaldmgusearelawfuh ST

Campbelt is an unpubhshed memorandum oprmon Never-
theless, it also is a decision with precederitial value.® Conse- '
quently, trial and defense counsel may rély on Campbell in"
litigating MRE 313(b) lssues m\folvmg the’ subterfuge rule
Major Borch. ol npzaial g

o Court of Military Appeals Defines
. “Flrearm” for Purposes of UCMJ Artlcle 122“

The Manual for Courzs-Mamal provrdes that robbery
ordinarily is punishable by confinement for up.to ten years.52 -
If the perpetrator uses a firearm to commit the robbery, how-
ever, the offense is punishable by confinement for as long as
fifteen years.83 The meaning of the térm “firearm” in this
sentence-enhancement provision was the subject of a recent
Court of Mrluary Appeals decrsxon !

In United Stares v. Henry"4 the accused a Manne Corps
corporal pleaded guilty to committing robbery with a firéarm.
During the plea inquiry, he told the military judge that the
firearm he had used *‘was inoperable’ because it-did not have

‘a locking lug."”8 He was convicted as charged. Henry later
appealed this conviction. Appearing before the Court of

+ Military Appeals, he argued that, because the firearm he had

used was inoperable, his plea of guilty to commltung robbery
with a firearm was improvident36 -

78Under UCMYJ article 66, the military courts of review have “awesome, plenary de novo power [to] review [fads] " See Unned Stales v. Ba.meu. 18 MJ. 166

(C-M.A. 1984); United States v. Austm 21 MJ 592 (A C.M.R 1935)

;'l

M Campbell CM 9102318, slipop. a1 3,

80The Rules of Practice and Procedure Before the Courts of Military Review do not address the precedential value of published versus unpublished opxmmé Seei ‘
22 MJ. CXXVII (1985). Logically, published and unpublished opinions have equal precedential weight. Practically, however, the limited discussion in »

particular memorandum opinion, and its absence from West's Military Justice Reporter, may prevent counsel from unng itas preeedenl in argumenls

e

S1UCMJ an. 122. o - i
825ee MCM, supra note lO. pt. IV ;1 474(2; o
83/d. pt. IV, § 47e(1).

8435 M.J. 136 (CM.A. 1992).

85]d. av 137.

61d.
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"The ‘court 15e1ectcd flenry s argumem 'Fmding “that the
enhanced pumshment prescribed in’ the Manual ‘for ' Courts--
Martial .. . applie[d] .. .:even ‘though'the firearm ‘was ndt
opérable,™it held that'Henry “providently pleaded guilty to.*
robbery “committed with:a firearm.""87: Explaining this -
decision, the court first pointed-out that the Marnual for Coumq
Mariial espouses thé same definition of the term *firearm™
that is found inithe civilian federal criminal: code and the -
federal sentencing guidelines.8® This definition describes a
firearm as “any weapon which is designed to:or may be
readily converted to' expel any projectile. by the action of an.;
exploswe‘ ¥ - The court,then opined that Henry’s weapon met .
the deﬁnmon of a firearm because, Henry reasily could have
converted the handgun to operable status simply by. addmg a.
locking lug.

This case offers andther teachmg pomt for ¢ounsel The
court noted- that 'a firearm that is unloaded when & perpetrator
uses it to commit a robbery also can justify a charge under the
enhanced senténce provision of UCMIJ article 122 because the
perpetrator easily ‘could convert the; unloaded weapon w an
operable firédrm .50, Mapr Humer EHA NSRS

Contract Law Notes P
A0 el P vy S UENRIE
Fiscal Law Update. SRS
Fundmg of Contract Changes Polncy Revnsed
T TR RTaRY ;
The 1991 Nanonal Defense Authonzauon Ac; (NDAA)9l y
dgamamally changed the mles govemmg t.he use of explred

e - = i

TS A o M BT U Tt Al K : : B " Thteotig ey R S A FEER A BT
885ze- IBUSC §‘232 (1988); UN'mm STATBS Smmmcmcom N, Gumm.mns MANUALNBI.I. lpphcaum hote l(e), at 12 Crou b S DA S
VR LG o i : ‘ ¢ SEIEREI j, HEREE : : 4

$MCM, supra note 10, R.CM. 103 (‘2% ,'

L e mn

90Henry, 35 M.J. a1 137.

appropnauons 1In thig' leglslauon, Congress unposed nonce
and approval fequirements on executive agencies that proposet
to obligate expired funds: for certain “contract changes.™2"
This' note dlscusses rules for funding coritract’ changes that
existed ‘before 1991, ‘three Depdrtment of Defense (DOD)
policy memoranda i interpreting the NDAA, and the Departmem

of the‘Armiy’s regulatory implementation' of this: guxdance 9 "

, Pre-1991 Fundzng of Con:ract Changes c

pdoo

Before iune 1991’ the DOD followed several decnsxons in'!

which the’ Compl:roller ‘General held that, to pay for ‘within- -
scope changes to'a’ conu'act a federal agency ‘must use ‘the
funds it originally bbhgaled on that contract.% - These deci- '’

sions are based upon ‘the “relation-back™ theory. - This theory
posits that an upward price adjustment is not a new liability.
Rather, the adjustment “renders fixed and certain the amount
of the [glovernment’s pre-existing liability to adjust the
contract price."95 - Accordingly, a contract price adjustment is
a:bona fide ‘need of the fiscal year in' which the government .
obhgated the appromauon and awarded the comract.“6 ‘

‘T l‘,

Typlcally. a preexlsung hablhty wﬂl be cmted when the

government includes the standard changes clause in a/;

contract;%? however, this liability also may be, established by
the incorporation into the contract of other clauses, such as the .
economic pnce—adjustment clauses,S® the differing site condi-
tions clause,% or the price redetermination clauses. 100 That an
agency should fund a within-scope contract price adjustment

with the appropriation the agency originally,cited on the

91Pub. L. No. 101-510, §8 1405-1406, 104 Stat. 1485, 1676-81 (1990) (codificd ar 31 U.S.C.A. §§ 1551-1557 (1992)). o el

92Department of the Army activities must comply with the following notice and approval requirements:

+ If the period of availability for a fixed appropriation has ended, and if an obligation of funds from that sppropriation is required to provxde

funds for a program, pro
changel in excess of $4 milhon ;

(R0 3  PU '

: If the changc exceeds $25 mxllwn. lhe head of the ngency must noufy Ocngres; of Ihe mtem. lo obhgu,le the expued funds l.ogether wnh

project, or activity 1o cover a contract change, as defined in the statute, the hesd of the agency must approve all

W

legal and policy justifications in support of the proposed obligation, and wait 30 days before incurring the obligation.
See 31 U.S.C.A. § 1553(c) (West Supp. 1992); DEP'T OF THE ARMY, REG. 37-1, ARMY ACCOUNTING AND FuND ConTroOL, para. 9-5g(3) (30 Apr. 1991) fhereinafter

AR 37- 1)

Pt g aue v ko

93S¢e generally AR 37-1; suprd noie 92

TR N LK

94See, e.g., Ad:mmstmtor‘ Small Bu.uness Admm B 155876 Ian. 14 1965 44Comp Gen 399

931d. at 401; see also Environmental Protection Agency—Request for Clarification, B-195732, Sept. 23, 1982, 61 Comp. Gen. 609, 82-2 CPD § 491

96 Secretary of the Navy, B-41903, June 12, 1944, 23 Comp. Gen. 943,

57 GENERAL SERVS. ADMIN, ET AL., FEDERAL ACQUISITION REG. 52.243-1 (Apr. 1, 1984) [hercinafier FAR).

98 See id. a1 52.216-2 10 .216-4.
99/d. ar 52.236-2.

10/4 gt 52.216-5 to .216-6.
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contracts it sought to adjust was well established in the
Comptroller General's decisional law,10! the DOD Accounnng
Manual 12 and the pertinent Army regulanon 103 . :

Conversely. under the pre-1991 rules, changes in the scope
of the contact—that is, changes that did not stem from any
preexisting contractual liability—required the use of appro-
priations currcntly available for obligation when the govern-
ment agreed to, or directed, the change. The rationale for this
was simple—a change in scope was a new liability, unrelated
to the original contractual obligations.' Accordingly, it
required funds that were currently available for obligation when
the liability was created,!%* The Department of the Army and
the DOD incorporated this position into their regulations
before the publication of the first DOD memorandum.105

The principles discussed above apply to fixed-price con-
tracts. Slightly different rules apply to cost increases that are
not based upon preexxsnng contractual requu-ements under
cost-reimbursement contracts. The Comptroller General has
ruled that, €1f an increase in cost requires no increase in the
ceiling price of a contract, funds from the fiscal year cited in
the original contract should be used.1% If the change requires
an increase in the ceiling price, the agency must obligate
funds to cover the cost of the change from funds available for
obligation in the fiscal year in which the contracting officer
approved the change. 107 ‘

1991 DOD Comptroller Policy Memorandum

The NDAA and its intf;lementing agency guidance define a
contract change as “a change to a contract under which the

S

contractor is required to perform additional work.”108 The
statutory definition of the term “contract change”. does not
include adjustments to pay contract clatms or pnce increases
under an escalauon clause.199, - i

The Compu'oller of the Departmem of Defense (DOD

‘Comptroller) issued the DOD’s first palicy memorandum on

the NDAA on 13 Junc 1991. This memorandum mgmﬁcantly
changed the DOD position on using expired funds for contract
¢hanges. These changes are discussed below. ‘The first
memoarandurn was “superseded” in part by a DOD Compiroller
memorandum dated 20 April 1992. The latter memorandum
retumed the DOD polncy to the status it had held before J une
1991. L |

" The first policy memorandum interpreted the NDAA's rules
for closing accounts and using expired -appropriations,!10
Paragraph 4 of the memorandum established DOD policy on
the use of expired funds for contract changes. In doing so, it
expanded on the statutory definition of a contract change.
Paragraph 42 of thé memorandum “extended” the statutory
definition of a contract change to “include changes in scope as
well as any other change that results in additional contractor
billable costs.”1\). Paragraph 4b required federal agencies to
“charge (all contract changes as defined in _paragraph 44} to
current accounts.”!12 As an exception to the general rule set
forth in paxagraph 4b, paragraph 4c permitted agencies to use
appropriations that had expired, but were not yet cancelled, to
fund obligation adjustments for incentive or award fees under
cost reimbursement contracts, and contractually-required
adjustments under economic price-adjustment clauses.!13.

101 E.¢., Recording Obligations Under EPA Cost-Plus-Fixed-Fee Contract, B-195732, June 11, 1980, 59 Comp ‘Gen. 518; Smetary ofCommctu: B- l36383 June
27, 1958, 37 Comp. Gen. 861; Secretary of the Navy, B41903, June 12, 1944, 23 Comp. Gen. 943. .

102Dep'r o DEFENSE, MANUAL 7220.9-M, ACCOUNTING MANUAL, ch. 25, para. D.lLa (C8 Feb. 1988) [hér‘cimfie}pon MANUAL 72209-M].

1035ee AR 37-1 +Supra note 92 tbl. 9-9.

104 Secretary of the Interior, B- 50425, OcL 9, 1945, 25 Comp. Gen. 332.

165 DOD MANUAL 7220.9-M, supra note 102, ch. 25, para. D.1L&; AR 37-1, supra nole 92, 1bl. 9-9.

106 Proper Fiscal Year Appropriation to Charge for Contract and Contract Increases, B-219829, July 22, 1986, 65 Comp Gen. 741 T743-44.

107S¢e id. at 744; see also Envuonmmtal Pro!ecuon Agency—Requesl for Clmﬁcauon B- 195732 Sept. 23, 1982 61 Comp. Gen. 609, 611-12, 82-2 CPD 1 491

l"1131 USCA. § 1553(c)(3) (West Supp. 1992).

10914,

110 §¢e Memorandum, Comptraller of the Department of Defense, to Under Secretary of Defense (Acquisition); Assistant Secretary of Defense (Production &
Logistics); Assistant Secretaries of Army, Navy, and Air Force for Financial Management; Directors of the Defense Agencies; and Dircctor, Washington
Headquarters Services; subject: Revised DOD Guidance on Accounting for Expired Accounts, Including “M™ and Merged Surplus Accounts (13.June 1991). The
memorandum implements all of the NDAA's changes to title 31 of the United States Code conceming the closing of fixed appropriations and the use of expired
funds. The memorandum also contains a lengthy attachment detailing procedures for implementing the new account closing laws.

111 Sge id. (nphasis added).

1128¢e id.

138ee id.
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*'In requiring‘ agencies to use current funds for any contract
changes that would cause ¢ontractors to incur additional bill-
able costs, the first memorandum -departed radically from
well-established rules governing the funding of within-scope
contract changes. The expanded definition arguably abolished
the relatnon-baclc theory, requmng the government to use
current approprtatrons to fund any contract change that would
mcrease ‘contractor- mcurred costs—lncludmg 1ncreases
authonzed by’ the Federal Acquisition Regulauon (FAR)

standard changes clause.!}4 Neither the'NDAA, nor any
decision of the Comptroller General required the expansive
reading of the term'“contract change” contained in the first
memorandum ‘Had this definition remained in effect, the
long-term budgetary impact of the first mémorandum would
have been significant.

NS SIS TSRS I LI 11 : :
T he 1992 DOD Comptroller Memorandum EE

) On 20 Aprrl 1992 the DOD Comptroller reversed the
pohcy articulated i Ain the first memorandum Without detailed
explananon. the second memorandum’ withdrew paragraph 4
of the first memorandum and advised the military services to
‘follow existing guidance 'in chapter 25 of the DOD
Accounung Manual.l's The DOD Deputy Comptroller for
Management Systems s1multaneously issued a separate
‘memorandum to provide additional guidance.116 This third
‘metmorandum featured a table illustrating the funding rules of
‘chapter 25 of the Accounting Manual}'? The memorandum,
‘However, 'also noted cryptically that the table “should not be
uséd as a sole source of reférence by itself. Rather, it should
ibe used ‘in’conjunction With all other: applicable guidance
regarding the use of current, expired, and cancelied accounts.” 18

In relevant part, the table in the third memorandum showed
that DOD agencies should pay for within-scope contract
~changes—including within-scope. amendments, error correc-
tions, formalization of informal agreements not resulting in
new procurements, and within-scope claims and settlements—

with expired or M account funds.” ‘Changes in scope‘~includ-

ing increases in quantity, increases in required levels of
service, and change-in-scope claims and settlements—should
be funded with current year appropriations. That the NDAA

1145¢¢ FAR, supra note 97 s 52.243 l o
"5See generally DOD MANUAL 720 9 M .rupra note 102.

-

requires DOD agencies to maintain auditable fiscal year
4identifications for all fixed appropriations!!? implies that the
term “expired funds” means funds of the fiscal year originally
obhgated on the contract.

l'I‘he current DOD gmdance coneermng fundmg of contract
changes is summarized in-the DOD Accounting Manual.
‘Based upon the pre-1991 Comptroller General decisions and
‘the relation-back theory, the Accounting Manual never was
revised . to reflect the changes introduced in the first memo-

randum;.-When the DOD issued the second and third memo-

randa, it simply returned to the funding policy that existed
jprior to the first memorandum. Unfortunately, the same is not
true for the Army’s current implementing regtxlatron ;

. , [T . B . B R et

Army Regulation 37-1

On 18 February 1992 the Defense Fmance and’ Accountmg
Servrce distributed a change to Army Regulation'37:1 (AR 37-
I). This change, which bécame effective on 30 Apnl 1992,120
completely revised AR 37-1, paragraph 9-5 As amended, the

‘regulation requrres ‘Army activities to oblxgate unexptred

funds——that is, current funds—for all contract changes that
changes in scope, reqmre additional contractor work, or
require additional contractor billable costs.”12! ' Clearly, the

‘current Army regulation embodies a superceded DOD policy

and is inconsistent with the current guidance on funding
contract changes.

The Defense Finance and ‘Accountin'g- Service plans to
revise AR 37-1 completely. This revision should resolve the

‘inconsistencies between :the DOD polxcy and the Army
‘regulation. Lieutenant Colonel Dorsey. ' ‘

Chy ey

-+ Allowability of Environmental ., . .. -

R TR Cleanup Costs’

" Department of Defense contractors spend millions of dollars
annually to comply with federal and state environmental
cleanup laws. These costs probably will increase.122 If costs
do increase, contractors undoubtedly will attempt to charge

(S PR DS . ; i

m5Memorandum Deputy Comptroller of the Defense Departmem to Under Secreu;ry of Defense (Acqu.lsmon) Assistant Secretary of Defense (Productmn and
Logistics); Assistant Secretaries of Army, Navy, and Air Force for Financial Management; Directors of Defense Agencies; and Director, Washington Headguarters
Services; subject: DoD [sic] Accounting Guidance for Contract Changes, (Apr. 20, 1992).

117See id.
o

na,d ';ni e

I'lwsee 3tus. t: A. g 1553(a) (WestSupp 1992)

. T
! B8

lm'l'lns change exceeds 120 pages. Many of the changes are “pen and ink" changes Others mvolve ecmplete tevisions of several paragrnphs and at least one revises

an entire chapter.

121 AR 37-1, supra note 92, para. 9-5¢(4) (C2 30 Apr. 1992).

12The General Accounting Office recently estimated that nine DOD contractors will incur environmental cleanup costs exceeding $900 million. See GBwa.
ACCOUNTING OFFICE, GAO/NSIAD-92-253FS, DOD ENVIRONMENTAL CLEANUP (1992). ;
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them to their government contracts. This note focuses on the
.allowability of contractors’ indirect environmental costs—that
is, costs that are not identified with any particular contract, but
are mcluded in the contractor’s overhead or. general and
admmxstratwe pools and charged to govcmmcnt contracts as
indirect costs. A contractor -can incur these costs when it
responds to an env:ronmental agency s determination that the
comractor has violated federal or state environmental laws!2
or when’ 1t mdcpendently decides to forestall an agency
finding of noncomphance by mvesngatmg and correctmg
.envxronmcrltﬁl problems '

When a contractor attempts to allocate envnronmental
cleanup costs to a government contract, a DOD attorney often
will' have to evaluate the allowability of these costs. Unfor-
tunately, the FAR offers no guidance on this matter and only a
‘few cases address the issue specifically. Although a FAR
environmental cost principle has been drafted,124 it will not be
issued as a proposed rule until the President’s regulatory mora-
‘torium expires.!? ‘Meanwhile, an attomey tnust determine the
»a]loWability of environmental cleanup costs by applying the

- general guidance contained in FAR part 31.12%6 In determining
-allowability, he or. she must consider whether the cost is

reasonable, allocable, in accordance with applicable cost
accounting standards or generally accepted accounting
practices, and not made specifically unallowable by the FAR

- or the terms of the conuact.m S T N

S 'Reasonableness'
i R i A : .
*That a contractor incurred a'cost to correct an environ-

mental problem does not create a presumption that the cost is

‘reasonable.128 ‘"The FAR states, “A cost is reasonable if, in its

nature and amount, it does not exceed that which would be

“incurred by a prudent person in the conduct of competitive

business.”? * An ordinary cost that is necessary for the con-
duct of the contractor’s business generally will be considered
reasonable.130 An issue arises, however, when a contractor
incurs costs to correct a condition caused by its prior noncom-
pliance with applicable environmental laws. If the gov-

1A For example. the Comprehensive Environmental Responsc. Compcnsmon. and Liability Act (CERCLA), 42 US.C. §§ 9601 -9675 (1988), imposes liability for
cleanup costs and fines upon current and former owners of property found to be in violation of applicable environmental standards. See id. §§ 9607-9609.

; u“In relevant part, the dm.ﬁ. FAR envu’omnmtal cost pnnc1ple pmvldes,
31.2059.
(a) Environmental Costs— -

(1) are those costs incurred by a contractor for:-

Lo R i

P

(i) the primary purpose of preventing environmental damage; properly disposing of waste generated by business -

- (ii) correcting environmental damage.

o o .
(2) do not include any costs resulting from a liability to a third party.

operations; complying with environmental laws and regulations imposed by Federal, State, or local authorities; or

'

* (b) Environmental costs in pmgmph ()1D)() of this subsection, gmemu:d by curlun opemuons arc al]owable. cxccpt those resullmg fmm [

vxolatlon of law, gulauon, or [ comphance agncmcm

P

(c) Envuonmcnu.l costs in paragraph (n)(l)(n) of thu subsection, mcurred by l.he contractor to com:ct damage enused by its acnvuy or .
inactivity, or for which it has been administratively or judicially determined 1o be liable (including where a settlement or consent dccree has
been issued), are unallowable, except where the contractor demonstrates that it: ;

(1) was performing a Government contract at the time the conditions requiring conecnon were created and performance of that
contract contributed to the creation of the conditions lequmng correction;

(2) was conducting its business prudently at the time the conditions requiring correction were created, in accordance with then-
accepted relevant standard industry practices, and in compliance with all then-existing environmental laws, regulations, permits,

and compliance agreements;

(3) acted promptly to minimize the damage and [the] costs associated with correcting it; and
(4) has exhausted or is dxhgemly pursuing nll avnilablc legal and’ cmlnbutory (e 8 msunnce or mdcmm.ﬁcanon) sources to

.- defray the environmental costs. : ' 1

: '75Thc moratorium currem‘.ly is uchedulod (7] expue in August 1993,

>

' 'WOn 14 October 1992, lhe Defense Contract Audit Agency (DCAA) issued gmdance stating that envuonmemal costs arc normal costs of doing business and are
genenally allowable if reasonable and allocable.” Letter, Defense Contract Audit Agency, subject: Audit Guidance on the Allowability of Environmental Costs
(Oct. 14, 1992). This guidance essentially follows the same analysis used to determine allowability under the FAR cost pnnqplcs

1Z7FAR, supra note 97, at 31.201-2,

128/4. a1 31.201-3(a). But see Bruce Constr. Corp. v. United States, 324 F.2d 516 (Cv. Cl. 1963).

IBFAR, supra note 97, at 31.201-3(a). This definition comports with the standard recommended in the DCAA leticr. §ee generally Leuer, supra note 126.

I0FAR, supra note 97, at 31.201-3(b).
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‘ernment allows these cleanup costs, it inadvertently may
provide the contractor with an opportunity for creative
accounting. “For example, a contractor might attempt to
reduce the direct costs of its commercial work by declining to
comply with environmental requirements and delaying
cleanup efforts until it can charge a substantial portion of the
cost of these efforts to a government contract,!3! When a
contractor apparently intends to induce the government to pay
for the contractor’s past environmental violations, a finding of
unreasonableness and unallowability is appropriate.132 On the
other hand, when a contractor has incurred costs to correct a
condition caused by practices that were lawful and reasonable
when performed, these costs should be considered reasonable
and—if all other requirements are met—allowable. Govern-
‘ment attorneys should note, however, that the Comprehensive
Environmental Response, Compensation, and Liability Act
(CERCLA) imposes strict liability upon all “handlers™ of
hazardous waste.!33 Accordingly, a contractor’s “reasonable”
cleanup costs may be specifically unallowable.134

Allocability

To be allocable to a government contract, indirect envi-
ronmental cleanup costs must benefit that contract and other
contracts.or must be *“necessary to the overall operation of the
[contractor’s] business.”!35 Remediation of environmental
problems arising ‘under a previous contract generally will not
confer any benefit on a current contract. Accordingly, the cost

of this remediation would be allocable only if it was necessary

to “the overall operation” of the contractor’s business, Recog-
nizing the consequences that could befall a contractor that
fails to remediate a “dlrty facility, govemment attorneys
generally will find that temediation costs are “necessary.”13%
Nevertheless, addmonal consxderauons exist. The costs that a
contractor incurs in one accountmg perlod may not be
allocated to fmal cost objectwes—such as contracts—m
different accountmg periods. | Consequently, a contractor
cannot allocate its envuonmemal cleanup costs to a govem-
ment contract in the current ‘accounting period if it incurred

- those costs in a prior accoummg period.137

If a contractor does incur cleanup costs in an accounung
period in which it is performing a government contract, it may
contend that the government should allocate these costs to the
contract. This conclusion, however, does not necessarily
follow. To be allocable, the cost the contractor incurred must
have some beneficial or causal relationship to contracts in the
same accounting period.13¢ A government attorney should be
alert for deception when a contractor reports a significant
increase in its environmental cleanup costs while it is per-
forming more government contracts than it normally would.
This ostensible increase actually may indicate that the con-
tractor has delayed its remediation efforts until it could get the
government to pay for them. Although detection of these
strategies generally is an auditor’s function, a reviewing atior-
ney should verify independently that the auditor actually
considered this possibility. 139 :

131 A contractor would have no similar incentive to delay repoﬁg the environmental compliance costs it incurs in the performance of a government contract
because these costs generally will be fully reimbursable as direct costs. See id. at 52.223-3(b)(3) (requiring a contractor to “use. [its] best efforts 1o comply with
clean air standards and clean water standards at the facility in which the contract is being performed'

[

132This pasition comports with the draft environmental cost principle, which provides that the costs of correcting environmental damage ceused by prior violations
are unallowable. See supra note 124. Likewise, the DCAA leuter states, “Contraciors should nat be reimbursed for increased costs incurred in the clean up of
contamination which they should have avonded Increased costs due to contractor delay in 1aking action after duoovery of the comammanon are.not allowable.”

See Letter, supra notz 126 0 e : :

1338¢e 42 U.S.C. § 9607(a) (1988).
134See FAR, supra note 97, at 31.205-15 (fines and penalies); id. at 31.205-47 (costs related 10 legal and other proceedings).
135FAR 31.201-4 provides, in pertinent part,
[A] cost is allocable to a Government contract if jt—
(a) is incurred specifically for the conu'acr, ,
(b) benefits bor.h the contract and other work and can be'distributed to them in rusonable pmpomon to lhe beneﬁts received; or

(c) is necessary to the overzll operation of the business, although a dxrect relauonshlp o any particular cost objectlve cannot be shown

136If a contractor fails to take remedial action afier the EPA has directed it to do o, it can be held liable for up to three times the cost the EPA incurs “as a result of
such failure to take proper action.” 42 U.S.C. § 9607(cX3) (1988). Moreover, with limited exceptions, a federal agency may not enter into, renew, or extend a
contract with a firm proposing to use facilities listed by the EPA as violating the Clean Air Act, see 42 U.S.C. § 7606(a) (1988), or the Clean Water Act, see 33
U.S.C. § 1368(a) (1988). See generally Exec. Order No. 11,738, 38 Fed. Reg. 25,161 (1973); FAR, supra note 97, at 23.103(b).

137The [general and administrative] expense peol of a business unit for a cost accounting i:eriod shall be allocated to final cost objectives of that cost acoolmnng
pericd...." 4C.F.R. § 410.40(b)(1) (1992). The DCAA letter adopted this well-established cost accounting standard without change. See gererally Letter, supra
note 126. : .
1385ee 4 C.F.R. 8§ 410.50(a), 418.50(b) (1992).

19The Defense Contract Audit Agency Manial siggests that auditors should question “out-of-period” costs. See DEFENSE CONTRACT AUDIT AGENCY, DEP'T OF

Derense, DCAA CONTRACT AuDIT MANUAL { 6-608.3(b)(1) (July 1992) (“The object . . . is to disclose those indirect costs which have been assigned 1o a current
period when the cost was incurred for the purpose of benefitting a future or past period™). ‘ ‘
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Spec#' c- Una!lowabzluy Under the FAR
Although thc FAR docs not dlsallow emnronmcntal cleanup
costs specifically, a contracting officer may disallow these
costs if he or she determines that they are generally unallow-
able under FAR part 31. ;For example, reimbursement for
fines and penalties is unallowable if they resulted from the

contractor’s ‘‘violations of, or failure . . . to comply with,

Federal, State, local, .or. forexgn laws and regulauons 140 ;
Only rarely, however. may environmental cleanup costs fa1rly.!‘
be characterized as “fines or pcnalnes ‘A fine or penalty i i

imposed as a: punishment; it is not intended to measure the

actual costs of correcting past violations, 14!

Another poss1ble basxs fforvdlsallowmg réme'diaiiqn' coists ,

may be FAR 31.205-47.142 This provision identifies as

unallowable any costs a contractor incurs in connection with a

civil or administrative proceeding or investigation brought by,

a federal, state, or:local government to-inquire into allega- -
tions that the contractor has violated a law or regulation if the

tribunal or investigator:

(1) finds the contractor liable for :
fraud or similar misconduct; or (2) fines the contractor for the ,

violation without concluding that this violation involved -

fraudulent misconduct.143 Because the govermnment probably
could nat characterize the contractor’s remediation costs as a
“penalty,”14 it would have to premise disallowance on a find-
ing of contractor fraud or “similar misconduct.” Accordingly,
if an Environmental Protection Agency (EPA) investigation

revealed that; a contractor willfully violated environmental .
laws, and the contractor incurred remediation-costs-in.:

response to that determination; these costs would be unallow-
able under FAR 31.205-47. Because CERCLA imposes strict:

liability for environmental violations, however, a contractor:,

could incur remediation costs pursuant.to an EPA deter-

mination of liability in the absence of any evidence of con-

tractor fraud or similar misconduct. . These costs would not be -

rendered unallowable by FAR 31.205-47.

o
M"FAR supra note 97 at 31 205 lS(a).

141Black’s Law Dictionary defines a “penalty” as “an elastic term |

-Perhaps the ‘soundest basis for disallowing remediation -

costs is FAR-31.205-24, which governs maintenance and
repair ¢osts.}45 * Maintenance and repaxr COSts ‘are ‘expenses
“necessary for ‘the upkeep of property .. . that neither add 1o -

the pa'manent ‘value of the property, nor ‘appreciably prolong -
its intended life."146 ‘Environmerital cleanup can be analogized -

to' any other extraordinary faahty clwnup effort, and both can

be included within the category of maintenance operations.
The FAR states that extraordmary maintenance costs ‘‘are
allowable [only if] . .. . those costs are ‘allocated to the applic-

able periods for purposes -for: determlmng contract costs.”147 ..

Accordmgly. if alcontractor attempts to charge the govern-

ment. for the'costs of remedying ‘environmental problems
created in prior’ aci:ounting periods, the govérnment may -

mvoke thxs provision to dxsal]ow these costs.

SR I R B R ST e T S oL

e el ;;_;,1';

Preventwe Measures

et Pl R : . [T A ¢

This note prowdes scveral bases upon whlch COntractmg f
officers could disallow a coritractor’s ‘environmental' cleanup

costs. Nevertheless, because the’FAR contains no specific
guidance on allowability of environmental cleanup costs, the
reception these arguments would receive from the boards of
contract appeals or the Claims Court is uncertain. In new
procurements, a contracting officer seeking to limit potential
governmental liability for a contractor’s environmental costs

should consider including in his or her contract a clause

implementing the draft environmental cost principle discussed
above.18 Another approach would be to establish the allowa-

bility of these’ costs in an advance agreemem with the con-

tractor 149 i
S IR R _'::”\' N :

In addressing'environménml*cos'ts arising under existing
contracts, contracting officers could consider conditioning
allowability on the contractor’s compliance with the draft cost
principle. In the'dbsence of contrary guidance, many con-

. involv[ing] the idea of punishment.” See BLACK"S LAW DICTIONARY 1021 (6th ed. 1990). A

“fine” is “a pecuniary punishment imposed by a lawful tribunal.” /d. Slmilarly, the DCAA has opined that “the incurrence of cleanup costs Lo comect environmental
damage is not a penalty; it is a legal obligation.” Leiter, supra note 126. Significantly, CERCLA discusses remediation costs separately from punitive damages and
penalties. Campare 42 U.S. C § 9607(c)(1) (1988) (remedlauon costs) with id. § 9607(c)(3) (punitive damages) and id. § 9609 (pemlucs)

147—See FAR :upra note 97, at 31 205-47 (govemmg costs lelawd o lcgal md other prooeedmgs)

1904 0 31205470): o o
144 See supra note 141 and accompanying text.

143See generally FAR, supra note 97, at 31.205-24.

14614 at31.205 -24(a). .
1471d. nLBl 205-24(a)(2)

148 See sispra note 124

5 -
i - Lo e o

149The FAR states that the contracting officer and the contractor “should scek advance agreements on the treatment of vrpe;:ial”or unusual costs.” See FAR. .ﬁ;ﬁra
note 97, at 31.109(a). It adds that advance agreements may be “particularly important” in. the case of deferred maintenance costs. /d. at 31;,109(h)(3).
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tracting officers already have done so. Eleanor R. Spector, the

Director of Defense Procurement, has not discouraged this
practice,-although representatives of .the:National -Security

Industrial Association have urged her to do 50.150, This strategy,

however, involves some nsk. Mandatory FAR clause 52. 216-
7151 states that a contracting :officer must determine allow-
ability “in accordance with [FAR] Subpart 31.2 . . in effect -

on the date of the contract.”152. If the contractor challenges the

contracting officer’s reliance on the draft cost principle, the -
agency may have to convince reviewing authorities that the:
draft principle does not represent a change, but merely:
describes the allowability analysis that contracting officers -
have been ysing all along, ' This argument has met: with.mixed .

success before the boards of contract appeals 133 0y

Finally, if a contracung ofﬂcer knows that the contractor is

incurring environmental cleanup costs, he or she should
ensure that the contractor does not- infer-mistakenly that the
agency considers these costs allowable. Generally, the gov-
ernment cannot.disallow: costs retroactively if the contractor

incurred; them while performing an activity: with the gov-..

emment sacqutescenceorapproval 154 o o
1 : i O 1 S SRS O P AR o
©Ta Concluszon

contractors: for ;their environmental cleanup.costs because

many contractors otherwise would hesitate to submit offers..

In these situations, the contracting pames should delineate the

extent of the government’s responsibility in an advance
agreement. In other situations, contracting officers and their

legal staffs should be familiar with the various possible bases
for finding cleanup costs unallowable. Major Tomanelli.

o Yoy o P .
L EEE P NP

v - - International Law Note - -

Editor's Note—Lieutenant Colonel H.
Wayne Elliott, Director of the International
- - Law Depariment, TIAGSA, presented these . - .

[
SR

:Of course. an agency occasxona]ly wrll agree to reu'nbursef

o propose solutions. Thrs process is continuing.

remarks in an address to the American Bar
Association’s National Security Law
..+~ ...Conference in Washington, D.C.,0n 29 . . :
o “‘OCWberlggz L LY e

Systemmng Operatlonal Law o

O

1 apprecxate the opportumty to'discuss how we in ‘the’ Army
have integrated operational law into military opcrauons-—how L
we have systemized operatronal law.” About a year ago, I
spoke here on essentially the same topic, but-focused ‘on our
teaching methodology. Thé panel then was called “National -
Security Law: An Overview of'the New Field.” 'As I indi-
cated last year, operational law is the umbrella term that we
use in the Army to describe the legal rules that affect mrhtary
operations ‘overseas in peacetime and wartime. - The umbrella -
continues to expand. Now, operatronal law also includes -
military operations within the United States, such as riot -
control in Los Angeles and disaster relief in Florida. That, in -
just one year, a panel was formed to discuss how operational
law should be incorporated systematically into operational
decisions is clear evidence of how far the ‘military legal
community has come in a relatively short time. " It also is -
another indication that the civilian bar and the civilian °
international law community ‘continue to 'recognize fthe
unportant role of military lawyers in the development of law

: [ Vv i v

One .year ago, the Judge Advocate General‘s Corps' was!
only beginning to examine how Army lawyers served the
needs of the Army in the Gulf War. At the direction of Major..i
General John L. Fugh, The Judge Advocate .General of the::
Army, a “lessons leamned” conference was held at The Judge
Advocate General’s School in Charlottesville, Virginia,:to".
review the performance of judge advocates: during the war.
This was not done after the Vietnam War and'General Fugh
thought that the experiences of Operation Desert Storm should !
be captured while they were fresh in the minds of those who -
participated in the war effort, both in the United States and in
the Gulf region. This conference led to the formation of a~
group in Washington, D.C., that would review the data from
throughout the Army, spot issues and doctrinal problems and '

L T Wl . e R . R y PR ;
150See Spector Says No "Laophole Etl.sl.r for Improper Recovery of Euwromnlal Cleanup Costs, 34 GOV T CONTR.ACTOR 1 567 (1992). Practitioners should be
aware that Director Spector participated in the drafting of the DCAA policy letter. See generally supra note 126. In many ways, the DCAA letter closcly
resembles the draft cost principle; the letter, however, does not creste a presumption of unallowability, as does the draft cost principle. Cf. supra note 124
Arguably, this indicates that Director Spector does not support implementation of this presumption before the draft principle is issued as a final rule. * e

1515ee FAR, supra note 97, at 52.216-7 (allowable cost and payment). C i I
15214 a1 52.216-7(a). LT W e i

153See Franklin W. Peters and Assocs., IBCA No. 762-1-69, 71-1 BCA { 8615. In this case, & contracting officer disallowed a contractor’s &laim for 'bid and
proposal costs and employee bonus costs after concluding that cost principles with effective dates subsequent to the contract’s formation rendered these costs
unallowable. The contractor appealed. The Department of the Interior Board of Contract Appeals found that the principle disallowing bid and proposal costs was’
inapplicable. It stated, however, that because the principle pertaining to bonuses “represent[ed] a reasonable guide as to the allowability of this item, [it would)
consider the claim under [that] section.” Bur see Cotion & Co., ENG BCA No. 426-6-89, 90-2 BCA { 22,828 (“Cost principles promulgated subsequent to the date
of the contmcl may not be used o drsallow cosu")

15‘L1um Sys Inc v. Umu:d Slates,449 F2d392(Ct.Cl 1971) GmenlDynamrcsCorp. ASBCANO.31359 92-1 BCA124698 : R R
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One conclusion was clear. Generally, judge advocates did -

an outstanding JOb of provtdmg operational law adv:ce to

commanders. - The December 1991 ABA Journal published an

article on the role of lawyers in the Gulf War, describing the

war as the most Jegalistic war, ever fought. . The article was -
entitled “Lawyers in the War Room™—a title' from which one

would have concluded a few years ago that the article must be
fiction. i

‘The Judge Advocate General’s School has developed anew
handbook on operatronal law issues, Designed as a stand-

alone source of mformauon for. judge advocates who work in .
the operatronal law area, this book is a. major step in the
systematic. incorporation of operatlonal law advice into

mthtaryoperauons L el

t

The operatlonal law handbook presently is. not bemg ;
distributed to attorneys in the field; however, it serves as the .
core text for military officers who attend a five-day seminar ,
on opemuonal law at The J udge Advocate General's School. |
This seminar is open to American lawyers and nonlawyers .

and to foreign mrhtary personnel Lo

of course, the handbook is sxmply a soun:e for Judge advo-
cates who work in the various commands. It does not purport
to create doctrine or rules on how a judge advocate should get

into the planning. process and enter the decisional “loop.”. In g
the past, the degree to which a judge advocate became,
involved in operational decxstons often. depended on the;

personalities of the lawyer and the commander Of course, an .

arrangement dependent on personalities is not a very workable .

solution and does not ensure that the operanonal lawyer will

be.an mtegral part of the planmng process.  The Army now

has taken steps.to regulanze the role of the lawyer i in that
process. . . :

A cenCral part of the lawyer s role in. mxhtary operauons.
continues to be ensuring that, the troops comp}y ‘with their .
obligations under the law of war. The murders at My, Lai
during the Viemam War demonstrated the need for increased
emphasis on the law of war. In response to My Lai, the Army :

directed that judge advocates become part of the trammg

system Army lawyers serve as the pnmary mstructors in

teaching the law of war to deploymg |:roops The reqmrement
that soldiers comply with the law of war is found in Depari-
ment of Defense Directive 5100.77.155 Each of the services
must implement that directive. The Army has implemented it
by providing formal classroom instruction on the law of war.
We now go a step further, however, hy ;ntegratmg law of war

oy
ok

training into field exercises.. When properly completed, each
field exercise reinforces the classroom training and demon-
strates to our soldiers the mxhta:y unhty of complymg w1thv
the law of war._ t - ‘

Addmonally, the Joints Chiefs of Staff have mandated that
legal advisors must be available 1mmed1ately to provide law
of war advme during joint and combined operations.!5 , This

directive ensures that judge advocates will be part of all jomt
and combined mrhtary operations. The memorandum requires
a Judge advocate to advise the command not only on the law
of war, but a]so on the legal right to employ force under
mternatlonal law. . A }udge advocate now reviews every
deptoyment order—whether for an exercise or for a real-world
contingency operation—to ensure that it will cause no
wolat:lon of United States statutory law or international law.

Umted States Army Forces Command the command that
provrdes Army troops to the combatant commands,57 simi-
larly requires that every operauonal plan and order be reviewed
by a judge advocate o ensure that it contains no unresolved

Jegal issues. 153 This dn'ecnve puts lawyers into the planning

process. ‘I‘he operatrons officer now must work with the
lawyer, and the lawyer must ‘work with the operations officer,.
Thus, the loop is closed o

The staff judge advocates of several Army combat divisions
have put a judge advocate in the operations section of each
dmsron Thls ensures that all operattons plans are reviewed
as they are developed Legal issues are resolved before they
could have a detrlmental effect on the battlefield. The
presence of a lawyer in the operations section also helps to
integrate reallsuc law of war play into division exercises.

Ona htgher level, current regulauonsl” require a judge
advocate or rprhtary attorney o review every weapons system
to ensure that it comphes with the law of war. This review
takes place hefore the military will approve the weapon for
purchase. Essentlally. the review determines that, if used as
intended, the weapon will not violate a specific treaty pro-
vision or cause unnecessary suffering. The lawyers who advise
the Department of the Army on military weapons procurement
must understand the basic rules of the law of war to complete
these evaluauons L ,

Addmonally. weapons systems must not contravene the

terms of arms control treaties, such as the Antiballistic Missile

Treaty'6® or .the INF Treaty.!6! ' Military lawyers mcreasmgly
are called upon to provide advice on arms control agreements,

i
1

1553:: generally DEP T 0F Dmss Dmncma 5 100 77 THe DEPARMNT or DEFENSE LAW ov WAR PRoomM (July 10 1979)

1-"‘SJCS Memorandum 0124~ 88 subject ]mplementanon of the Department of Defense Law of War Program (4 Aug. 1988).

157 Umted States Central Com.mand also known as CENTCOM. was the pnmary eombatant command in the Gulf War

158 Message, Commander, Forces Canmand AFJA -RP, lubJea Rev:ew of Operunms Plans (29203000!. 1984).

139 Dep'T or DEFENSE, DIRECTIVE 5500, 15 Ravnzw OF THE Lacmm OFWBAPONS Unnanlmmzmnoml. LAw (Oa. 16 1974); Dap T OF Anmr Rao 27-53, LBGAL
SERVICES: REVIEW OF THE LEGALITY OF WEAPONS UNDER INTERNATIONAL LAw (1 Jan. 1979).

160 Limitation of Anti-Ballistic Missile Systems, May 26, 1972, U.S.-U.S.SR., 23 US.T. 3435.

161 Elimination of Inwmédinte Range and Shorner Range Missiles, Dec. 8, 1987, U.S.-U.S.S.R.‘, 27 LL.M. 90 (1988).
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Judge'; advocates are mstrumental in developing the rules of
engagement (ROE) that tell our ‘soldiers the conditions under
which they may use force.” These fules take into account not
only legal constraints, but also the political condmons under
which the force must operate. - Several years ago, very few
judge advocates would have been involved in the process of
writing the rules under which oar soldiers fight. The situation
has changed because Judge advocates mcreasmgly are seen’as
having skills that can help units to fight- better and win more °
quickly." In the case of ROE, the judge advocate is viewed as
a person trained in the use of language, and as the staff officer -
who should be best’ qualtfted to reduce complicated, fact-
specific scenarios to an ‘understandable rule for individual -
soldiers.: Moreover, having'a lawyer involved in the drafting -
and 1mplementatton of ROE will help commanders if an
incident arises that requires an interpretation of the rules. ‘This -
essentially is what happened after the bombing of the Marine
barracks in Beirut-a few' years ago.- That incident, and' the
allegatmn that it resulted from inadequate ROE, convinced
many ¢ommanders that lawyers fiiust be involved in develop-
ing ROE, Clearly worded ROE protect soldiers, help them 0"
accomplish their missions, and protect commanders from
after-the fact criticism.” Of course, to create useful ROE, a
lawyer must understand the mission, the weapons, and the
tactical situation that these rules will cover. The lawyer gains
this understandtng by takmg pan 1n the plannmg process

Today, judge advocates are recogmzed as hav1ng greater
roles than their tradluonal capacmes of mamtarmng drscrplme
in 'the Armed Forces. The lawyer’ bnngs to the command a
skill with language that is very nnportant in draftmg command '
policies and directives thai must be easily understood by
soldiers of all'ranks. Accordingly, the lawyer’s role in all

mrhtary operauons is becommg ﬁxed, recogmzed, and accepted.

‘The law can be viewed as a weapon in the commander 5
arsenal. A’ lawyer can help ensure that this weapon is used '
with makimum'effectivéness. Used properly, the law can
serve as a combat multtpher Complidnce with the law '
enhances the unit’s ability to complete its mission. Moreover,
compliance with the law always is tactrcally sound. - Law can
be used offensrvely The ‘skilled operatronal lawyer can
identify actions by the enemy that violate the law of war, can’
explain why our actions are lawful, and can protect the com-
mand from specious, politically motivated accusations. One
wonders what the level of polrtrcal support for the Vietnam
War might have beén had well-versed operattonal lawyers_
advised the Umted States command on'the conduct of the war’
and stressed the enemy's violations of the law to the press and
to the American people The advent of operational law as a
recognized discipline in the military legal community should

help the United States to avoid the mistakes of Vtemam in the 4

future, ‘ P

To find a lawyer in the tactical operations center, "advising ’
the commander and the staff, no longer is unusual.. This legal -
advice now might address issues such as diplomatic immunity,
the rights of neutrals, the acquisition of property and supphes,

s
. i

1625¢¢ 50 U.S.C. §§ 1541-1548 (1988).

LA, Charlottesville, VA 22903-1781.

the treatment of prisoners of War, the investigation of war
crimes, and the legality of WEapons and targets "This is the' -
result not ofd change in‘the law, but of & change inthe law-’
yer.: The Judge Advocate ‘Genieral's Schéol now devotes'a”
substantial ‘amount '6f time to operational law subjects. It"
trains not only thé lawyers who will advise on ¢perational law
matters, but also 'thie ¢ommanders who will receive that
advice.

The loop is closed—the lawyer and the client are educated .
on the law.’ We tiow recognize that a great deal of law is

involved when ‘soldiers: prepare for deployment and possible

combat! Many United States statutes are triggered by war or -
the'military’s préparations for war.’ One need only read the
papers or watch television to learn of these stattes and their -
possible impacts on a particular operation. For instance, the
War Powers Resolution!€2is a part of v1rtually every news
story about the depIOyment of ‘United States forces to' an area -
in which combat’ mtght oceur., Mrhtary officers are aware that
the law may impact on’their mission. They take law into :
account in planning operations. Commanders now are taught *
that military lawyers can advise them on all aspects of the law -
a.ffectmg mrlrtary operatrons Most commanders welcome
lawy onto therr operauons teams '

Recogmzmg the increasmg need for lawyers who are well
trained in the statutes, tréaties, and customary rules of law that *
affect-our military operatxons. then Secretary of the Army
John O. Marsh directed in 1988 that a Center- for Law and
Mtlrtary Operanons would be established at The Judge Advo- '
cate General’s School. ' The Center s iission is to help ensire'
that law is taken into account in all military operattons The
Center also publishes articles on the law and its impact on '
military operations. Notes written by instructors at the Center,
describing various aspect of operational law, often appear in
The Army Lawyer, Just over two years ago, the Center spon-
sored a symposrum to discuss legal i 1ssues ‘that arose dunng
Operatlon Just Cause in Panama. Last year, it sponsored a

p031um on the Guif War. The Center currently is plan-
ning a symposmm on the Army's role in drsaster relief, The
Center is clear evidence of the lawyer’s’ changmg role in -
planning for and conducting mrhtary operations. 1t also is a-
symbol of the Army's commrtment to the rule of law. Nﬁll-
tary lawyers now are part of the system

Legal Asszstance Items ,

PR oy e
The' followmg notes have been prepared 0 adv:se legal
assistance attorneys (LAAs) of current developments in the
law and in legal assistance program policies. They also can |
be adapted for use as locally published preventive law articles

» .+ to alert soldiers :and their families about:legal problems and -

changes in the law, We welcome articles and notes for inclu-
sion in this portion of The Army Lawyer. Send submissions to
The Judge Advocate General’s School, ATTN: - JAGS-ADA-

tEaer
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-~ Tax Notes

Tax Update

Legal assistance offices around the world now are preparing
for the 1992 income tax filing season. The following update
may be of assistance in publicizing information of particular
interest to military taxpayers.163

Tax Update for 1992 Federal Income Tax Returns

* What Form Must Be Used? Many mlhtary taxpayers must
file federal income tax returns to obtain refunds. The tax form
you should use depends on your filing status and income level
and on the deductions and credits you intend to-claim. The
Internal Revenue Service (IRS) has estabhshed the followmg
gmdehnes for choosmg tax fonns 4

. You may use Form 1040E2164 1f (l) you
are single, are less than sixty-five years
“old, and have no dependents; (2) your

" earned income is less than $50,000; and
(3) your interest income does not exceed
- $400. If you use this form, you may not
itemize deductions, claim credits, or take
adjustments.

*You may use Form 1040A'65 if your tax- .
~ able mcome from wages, salaries, tips,
interest, and dividends is less than $50,000.
If you use this form, you may not claim
any itemized deductions; howcver. you
may claim an IRA adjustment and credits
for child care, dependent care, and eamed
income,

= If you intend to itemize deductions, or
have taxable income over $50,000, you
must file Fom: 1040 (the long form) 166

When Should You File? Tax returns t'or most mnhtary
taxpayers are due on 15 April 1993. Nevertheless, you may
request additional time to file a Form 1040 or Form 1040A.
The length of the delay available to you ‘will depend upon
whether you live in the United States or overseas.167

If you live within the United States or Puerto Rico, you
may request a four-month extension to file Form 1040 or
Form 1040A. This extension, however, does not allow you to
defer paying any federal income taxes you may owe. If you
ask for this extension, you must estimate your tax liability and
pay any expected balance due by filing Form 4868 168 no later
than 15 Aprﬂ 1993.

If you are living outside the United States 6: Puerto Rico on

- 15 April 1993, you are allowed an automatic extension of two

months. You do not have (o file a request to obtain this exten-
sion.!6® This automatic extension applies not only to filing
your 1992 federal income tax return, but also to paying any
tax due. The IRS, however, will charge you interest on your
unpaid federal income tax, from 15 April 1993-—the normal
filing deadline—until you actually pay your taxes. If you use
the automatic extension, you should attach a statement to your
return, stating that you were living outside the United States
and Puerto Rico on 15 April. ' You may.obtain an additional
two-month extension—until 15 August 1993—by filing Form
4868 no later that 15 June 1993. To obtain this additional
extension, you must pay any tax due when you file the Form
4868. You also must write, “Taxpayer Abroad,” in the wp

“margin of the form.

What Are the 1992 Tax Rates? The tax rates for 1992 are
fifteen percent, twenty-eight percent, and thirty-one percent.
The following tables show the adjusted tax rates for 1992 by
filing status:

153'1‘ms update will be included in JA 269, Tax Irgfarmauon Senes, a handbook that The Judge Advocatc Geneml'n School pubhshes nnnually in January. This
publication contains a series of camera-ready tax information handouts that may be reproduced for use in local preventive law programs.  This update also has been
uploaded in ASCH format on the Legal Automauon Army-Wide Sysu:m Bulletin Board System as 92FTAXUP.ZIP. The 1993 edition of JA 269 will be uploaded

before the end of January 1993

l“Imcmal Revenue Serv Form 1040EZ, Income Tax Remm for Smgle Filers with No Dependents (1992).°

16-"Imcmal Rcvenue Serv., Form 1040A UsS. Indundual Incomc Tn Form (1992).

1655¢¢ Internal Revenue Serv., Form 1040, U.S. Individual Income Tax Form (1992).

167 Another deadline extension provmon is lvaxlable to members who served or are serving in a eombaz zone. The deadhne for filing federal income ax remms is

extended for at least 180 days after the later of:

The last day a soldier is in a combat zone (or the last day the area qualifics as a combat zone); or

The last day of any continuous qualified hospitalization for injury from service in the combat zone.
For more information, consult INTERNAL anmm SERV., Pun 945, Tax INFORMATION FOR ’I‘Hosa Amcm) BY OPERATION DESERT S‘I'ORM (1991)

lmInutmal Revenue Serv., Form 4648, Application for Automatic Extension of Tune to File U,S. Individual lncomc Tax (1992).

163 This benefit no longer is available to taxpayers who merely are traveling outside the United States or Puerto Rico on the filing deadline.

NOVEMBER 1992 THE ARMY LAWYER = DA PAM 27-50-240 35




e

-—

:Married Individuals Filing Jointly .~
r= and Surviving Spouses . -

Not over $35,800 s Fifteen percent of the'
N "¢ 7 axable income '
Over $35.800, but not © ' $5370, plus twenty-elght
over $86,500 ‘ ’ pement of the income,
" over $35,800
Over $86,500 . = 1. $19,566, plus thirty-one-
T I “percentoftheincOme R
o B over$86500
: | Heads of Households :
bl Telwis
Not over $28 750 Fifteen percent of the
‘ .+ taxable income -
Over$28,750, butnot | " $4312.50, plus twenty-
over $74, 150 ' ¢ight percent of the
o o .income over $28,750
-0ver'$74;1so':“ - $17,024.50, plus thirty- -
oo 7 0 one percent of the income -
R : over $74 150 i :
o e
' . Unmarned Indwzduals »
( Other Than § urvzvmg Spouses and Heads of Households)
‘Not over $21.450 - Fifteen.percent of-the
: : -taxable income .
Over $21,450, but not $3217.50, plus twenty-
over$51,900 . eight percentof the .
L . »mcome0ver$21 450
Over $51,900 =~ - - $11,743.50 plusthlrty
one percent of the income
over $51,900
Marrled lndzvzduals Ftlzng Separate Returns
i Taxable In 1‘ . TheTaxls - -
"Not over $17.950 "' Fifteen percent of the
taxable income
Over $17,900, but not $2685, plus twenty-eight -

over $43,250 percent of the income
over $17,900
Over $43,250 $9783, plus thirty-one
percent of the excess
- over $43,250

[ AT

What Are 1992’s Standard Deductions? The following
table shows the standard deduction amounts for 1992:

Joint return or surviving spouse . -, .. - $6000,
Headofhouscbold .~ . .. . . $5250
Unmarried individual other than ~~* $3600
surviving spouse or head of
household

B T T B 4
Mamed mdmdual ﬁhng ) o 83000

The IRS allows the elderly and the blmd to: cla1m hlgher

‘standard deductions. ‘Moreover, 2 minor child:claimed bsa
‘deperident on another taxpayer's return is entitled td-a stan-

dard deduction. A child who is claimed as a dependent by his
or her parents, and who has only investment income, has a
$600 standard deduction, no matter how high his or her
investment income may be. On the other hand, a dependant
child who earned wages exceeding $600 may clanm a standard
deduction. equal to his or her wages, or the regular standard
deduction for nondependents, whichever is less.!?® Accord-
ingly, the standard deduction for an elghteen-ycar old depend-
ent who earned $3650 in wages in 1992 is $3600—the
maximum deduction for a single dependem who is under age
sixty-five and who is not blind.

What I the 1992 Personal Exemption" This year, the IRS
increased the ‘personal exempuon 't0-$2300. You may not
claim a person as your dependent if he or she may be claimed
as a dependent on another taxpayer’s return.i7! Personal
exemption phaseouts begm at $157,900 Yor taxpayers filing
joint returns and surviving spouses; $131, 550 for taxpayers
filing as heads of household; $105,250 for unmarried tax-
payers, other than surviving spouses or heads of household;
and $78,950 for married taxpayers ﬁhng separately

Personal Interest. A taxpayer may not deduct interest pmd

*on personal loans, credit card bills, car loans, of educational
loans; h0wever. if the taxpayer mtends to itemize deductions,

he or she may use a home equity loan to avoid this persoral
interest restriction and deduct some interest. Major Haneock

IRS Ma]ces Recordkeepmg Easter for Taxpayers .

The IRS tradmonally has accepted a taxpayer s assessments

of his or her income, credits, and deductions when' the tax-
payer can provide physical evidence to support these assess-

" ‘ments.'2 That this burden of proof lies with the taxpayer is

170This revision also raises the 1992 exemption for the “kiddie tax” from $1100 t0 $1200, . * , - R

171]f you wish to tlaim a personal exemption for a child aged one or over, you must rq::ort the child's social security number. See LR.C. § 6109(e)X(2) (Maxwell
MacMillan 1991). ¥ your child has not been assigned a social security number, you should contact your local legal assistance office or social security office as
soon as possible to obtain an application for & socml sccurity number. - See generally TIAGSA Practice Note, Social Security Numbers for Dependents, Avmy

Law., Dec. 1991, a1 51.
1725¢¢, €.g., Davis v. United States, 495 U.S. 472,484 (1990).
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well established.1?3 . In the past, the IRS generally would
accept only cancelled checks or sales receipts as evidence.
‘Modern society, however, is moving rapidly toward paperless
transactions. Many banks no longer:return a taxpayer's
cancelled checks. Recognizing this trend, the IRS recently
issued Revenue Procedure 92-717 which allows a taxpayer
1o use certam ﬁnancral statements as evxdence of payrnems

Im.ernal Revenue Code § 6001 reqmres a taxpayer to mam-
tain sufficient records ta justify his or her reported income,
deductions, or credits and to establish his or her tax liability.175
Accordingly, the IRS once held that a taxpayer could submit a
cancelled check as proof of payment in a transaction, but not
.an account statement prepared by the financial institution' that
served as drawee on the check. If ataxpayer’s financial insti-
tution did not return cancelled checks, but only microfilmed
them for future reference,1% the taxpayer had to ask the bank
to. prepare ‘a certified copy of the parucular check and submrt
it to the' IRStoprovepayment Ty

Under Revenue Procedure 92 71 s expanded definmon of
proof,177 the IRS will accept as proof of payment certain
account statements of check clearances, electronic funds
transfer records, and credit card statements. This change
should reduce significantly the volume of records a taxpayer
must maintain to substantiate payments,

Most banks maintain records of cancelled checks elec-

tronically or on microfilm. Under the new revenue procedure,

the IRS will accept a checking account statement prepared by
a financial institution!?8 as proof of payment if the statement
meets a four-part test. The account statement must show the
check number, the amount of the check, the date the check

-amount was-posted to the account,!” and the name of the

payee. The statement also must evince a hrgh degree of
readablhtyl 80 and leglbrlrty 13

173Welch v. Helvering, 290 U.S. 111, 115 (1933).
174Rev. Proc. 92-71, 1992-35L.R.B. 17.

Electronic fund transfer (EFT) statements also are permis-
sible proof of payments under Revenue Procedure 92-71.
These statements are generated by a number of systems,
mcludmg merchants’ point of sale and utility payment systems.
In most instances, an account holder will not receive indi-
vidual notification of each payment, but only an itemized

-statement detailing the previous month’s activities. . An EFT

statement will qualify under the new rule if it-shows:the

.amount of the transfer, the date the transfer was posted to the

-account, and the name of the payee.

The IRS also will accept credit card statemems from ﬁnan-
cial msutuuons as proof of transactlons A taxpayer now may
use these statements if he or she no longer has t.he carbon
receipt Sllp a merchant normally will give to a customer ‘upon
completion of a sale. The IRS will accept a credit card state-
ment if it shows the amount of the charge, the date of the
charge, and the name of the payee. Conscquently, a taxpayer
no longer must retain his or her credn card recelpts to estab-
lish proofs of payments :

Most credit card and EFT statements wrll sansfy the
reqmremems of Revenue Procedure 92-71, but many check-
ing account statements will not. Evemually. financial insti-
tutions may include the names of payees in more detailed
statements to further ease the recordkeeping burdens on their
customers. Until they do so, however, taxpayers should retain
selected checks or other proofs of payment for tax-significant

. transacuons

Of course, most taxpayers reahze that proof of payment
alone will not justify every tax deduction. Although a-tax-
payer no longer may need to retain a check or sales receipt to
prove payment for a particular item, he or she may have to
keep similar documents, such as check reglsters receipts,
sales ‘slips, and charge slips, to establish the tax- deducnble

* nature of h1s or her purchases Captam C0vey 182

175LR.C. § 6001 (Maxwell MacMillan 1991). Section 6001 provides, “Every person lisble for any tax imposed by this tide [26 US.C]]. . . shall keep such records,
render such statements, make such retums, and comply with such rules and regulations as the Secretary may from time o time presm'bc ld :ee also Pomllo V.
Commrssnoner 932 F.Zd 1128 1133 (SIh Clr 1991). Iones v: Commrssroner 903 F.2d 1301, 1303 @0th Crr 1990)

176The Bank Secrecy Act regulauons generally requm: a bank loma.munn cancelled checks for five years. See 31 CF. K l03 (l99l) This' lmuumon ordman'ly is
not a concem for taxpayers because the statute of limitations for assessing a tax deficiency is three years from the later of the actual, or the legally prescribed, ﬁlmg
date. IR.C. § 6501 (Maxwell McMillan 1991).

1TTRevenue Procedure 92-71 deals ‘only with the wprc of proof. 1t does not change a ta.xpayer's enmlemenl to a cn:dn or deducuon under the Inu-.ma.l ‘Revcnue
Code. See generaily Rev. Proc. 92-71,1992-35 LR.B. 17.

178Revenue Procedure 92-71 permits the IRS to accept records prepared by a llurd pany for a financial institution if that third party is obhgned under contract to
.produce these records for the financial institution’s customers. Seeid. . ... . . i . . .

179 This date is not dispositive for establishing the appropriate tax year for a particular check. Determination of tax year depends whether the taxpayer uses the cash
basis or the accrual basis for accounting. For example, a cash basis taxpayer is entitled to a deduction on the date he or she mails the check to the payee. See Rev.
Proc. 80-335, 1980-2 C.B. 170.

180The IRS deﬁnes readabrl.lly as “the quah:y of a group of ledcrs or numernlu bcmg recogmzable as words or complete numbers * See Rev. Proc 92-71, § 3.04.

J81'The IRS defines legibility as “the quality of a letter or numeral that enables the observer lordenmy it positively and ql.nckly 0 lhe exclusion of all ather leners
and numerals.” See id. '

182Captain William R. Covey presently is assigned to Military Traffic Management Command Headquaners, Eastern Area, Bayonnc, New Jersey. P
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‘Family Law Note :

! Using URESA and RURESA 1o Obtain and
{w . Enforce Interstaze Supporl Orders

Few members of American socxety are more mobile than
md1v1duals serving in, or accompanying, the Armed Forces.
‘Accordingly, LAAs must be familiar with the Uniform
Reciprocal Enforcement of Support Act!®3 (URESA) and the
Revised Uniform Reciprocal Enforcement of Support Act!8
(RURESA) Understandmg these acts is important because
they prov1de a relatwely simple and inexpensive means of
overcoming ‘the problems associated with obtaining and
‘enforcing child support Orders across state lines and national
boundanes |

Congress promulgated URESA in 1950 and amended it in
1952 and '1958. ' Congress promulgated RURESA in 1968.
The second act improved on the first by encouraging recip-
rocxty with the courts of other nations,!35 establishing specific
provisions for paternity determinations,186 and espousing
simplified meLhods for enforcing existing support orders. 187

IBGB ULA. §§ 143 (1958)’s‘[}le1"emafter{l'JRESA]. ;‘
18498 U.L.A. §§ 1-43 (1968) [hercinafier RURESA].

‘Sixteen states, territories, and the District of Columbia cur-
rently follow URESA. 138 The other thirty-seven states have

adopted RURESA.!% Thirty-nine states also have agreed
with Germany to use URESA and RURESA reclprocally to
enforoe Chlld support obl:ganons.l"0 : .

Congress des1gned these acts to facnlltate the entnes of
foreign support orders against support obligors!®! in the states
in which they reside. The acts impose no substantive support
requirements on an obligor. Instead, they set forth procedural

‘methods for courts to follow in estabhshmg or enforcmg
«'support obhgauons -

A URESA or RURESA action begms when the legal
custodian of a minor files a petition with a state court, seeking
child support from a person who resides in another state,!92
The court reviews the petition to determine whether the puta-
tive obligor owes & duty of support and whether the respond-
ing court can obtain jurisdiction over the obligor or the
obligor’s property. It then forwards the petition for filing to
the appropriate court!3 in the responding state.1%¢ Neither

“court will assess filing fees against the obligee;195 however,
- either court may assess fees against the obligor.196 :

185Congress promoted international recxpmcny by broadening the definition of the term “gtate” to mclude any fomgn ;unsdlcnm in wluch [RURESA] or any

substannally su'mlar l'ec1procal law is in effecl " Seeid. § 2(m)
18674 § 27..
mId §§ 3940

1“Alabama. Alaska Connectxem. Delaware, the District of Columbu, Guam. Indiana, Maryland Massachusetts, stsss*xppl. stsoun, New York. Puerto Rleo

Tennessee Utah, the Virgin Islands. and Wash.mgton have adopted URESA

189 Arizona, Arknnsas California, Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Iowa, Kansas, Kem.ucky. Lomnana. Maine, chhxgn.n anesom Montana,
Nebraska, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Orcgon, Pennsylvania, Rhode Island, South Carolina, South
Dakota, Texas, Vermont, Virginia, West Virginia, Wisconsin, and Wyoming have adopted RURESA.

199The German agency responsible for enforcing support orders may be reached at the following address:

Generalbundesanwaltshaft

bei dem Bundesgerichtshof

—~Zentrale Behorde—

Postfach 11 06 29 L
D-1000Berlin 11~

-

As of 16 September 1992, the fol]owmg states lnd entered into remprocal agreements with Gennany for the mforeement of suppon orders or the emblxshmcm of
patemnity: Alaska, Arizona, Arkansas, California, Colorado (child suppont only), Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Kentacky,
. Louisiana, Maryland, Massachusetts, Michigan, Montana, Missouri, Nevada, New Jersey, New Mexico, New York, North Carolina, North Dakota, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Vermont, Virginia (child suppon only), Washmgwn West Vu'guua. Wisconsin,
and Wyoming. N

191'Qbligor’ means any person owing a duty of support.” URESA, supra note 183, § 2(g); see also RURESA, supra note 184, § 2(g) (“'Obligor’ means any
person owing a duty of support or against whom a proceeding for the enforcement of a duty of support or registration ofa suppon order is commenced™).

192U'RF.SA supra note 183,§13; RURESA supra note 184, § 13

19 Under RURESA, venue is proper in any court with jurisdiction over the obhgor or l.he obligor's pmpeﬂy See RURESA .mpra note 184 ) ll(b). URESA does
not address the i issue of venue. ‘ o )

l9“U'RESA supranote 183, § 14; RURESA Supra note 184 § 14.

195 “Obligee” means a person including a state or subdivision 1o whom a duty of support is owed or a person including a state or pol.mcal
#i.. " . subdivision that has commenced a proceeding for enforcement of suppont or registration of s support order. [Whether] . . . person to whom a
duty of support is owed is a recipient of public assistance [is immaterial].

RURESA, supra note 184, § 2(f); sce also URESA, supra note 183, § 2(h) (“Obligec” means “any person 1o whom a duty of suppon is owed nnd a state or political
subdivision thereof™).

196URESA, supra note 183, § 15; RURESA, supra note 184, § 15. '
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After reviewing'the ¢case, the resporiding court assigns it to ©  hearing was involved, the obligor would have to be served -

a local prosecutor:!%7: This prosecutor then assumes repre-::  with process, pursuant to the forum state’s long-arm statute.
sentation of the obligee.1% - Ultimately, a hearing is held. The Once ' served, the obligor could present a variety of defenses,
court normally ‘will ‘order-the ‘obligor to pay:support in an ranging from claims of changed financial circumstances to
amount consistent with: (1) his or her financial resources; and - allegations that he or she actually owed no support .because
(2) the laws of any state in which the obligor resided during = the obligee had interfered with the obligor’s right to visitation.
the penod for which- the obligee'is secking support.!®® ‘An- In essence, the obligor could relitigate the support proceeding
obligor is presumed to be present in' the responding state in l'us or her home state
during 'the penbd for whlch support xs sought “unless other- : R ) ‘
wise .*;how"n“’mo co ‘ Tlus sxtuatlon has unproved "The Bradley Amendment of
R T NI T SRR 1986 required the states to enact statutes that would transform
‘A’ putative obhgor may find that mountmg ‘an effectxve . eath installment of a support cbligation into a judgment by
defense to a URESA or RURESA action is not easy. The = operation of law as that installment came due.2% Since then,
obllgee wnll be represented by an attorney provided by the retroactive modifications of support orders largely have

.l,,

state at’ no expense to the’ obhgee. The obllgor howaver becomc matters of merely hlstoncal mterest.m
probably will ‘ot be prov1ded w1th free counsel unless he orf
she is. 1nd1gent and his or her case mvolves recovexy ot' pubhc ; The acts also provtde for a process called “reglstrauon

supportzm or. a detenmnatxon of patemlty 202 Moretwer a_ Registration ‘essenually transforms ‘an existing ‘support order
gencrally will not requnre an obhgee to appear at a hear- " into an order issued by the state in which the obligor resides.
mg if the obhgor has other means of confrontmg the obhgee . The obligee’s répresentative then can undertake to enforce the
Tlus places a premlum on understandmg the means and  order pursuant to the law of the obligor’s state of residence.
methods dxscpvery—concepts ‘beyond the comprehensxons | i AT :
of many putatJve obligors. Finally, a putative obhgor cannot “Under URESA and RURESA, the registration process is
use a URESA or RURESA action to obtain Junsdxcnon over initiated by obligees. An obligee must. file three certified
an obligee for any other proceeding.20? As a result, he or she copies of the support order—including any modifications—
cannot take advantage of the leverage that could be reahzed and one copy of the reciprocal enforcement of support act of
from filing a counterclaim agmnst the obligee. . ... the state in which the order originally was entered with a clerk
‘ of .court in the state in which the obligor resides.20? The

AEnforcmg a suppon order ina forelgn Junsdlction onee was obligee also must submit a verified statement listing the

an.extremely arduous task. To receive full faith and credit in following: (1) his or her post office address; (2) the obligor’s
a sister state; the :support order had to be reduced to judgment last known :place of residence and post office address;2® (3)
in the state in which it originally was issued.204 - Because a the amount of support that remains unpaid under the order; (4)

197Neither RURESA, nor URESA, prohibit an obligee from hiring a private sttomey to represent him or her against the defendant-obligor; however, an obligee’s

sttempts to collect the costs of this representation from an obligor may fail. See Olson v. Olson, 534 S.W.2d 526 (Mo. CL App. 1976) (aomeys’ fees not

rec?vcrable when the obligee could have cbtained the assistance of a prosecuting attomey pursuant to state statutc at no charge).
oo R i IR R VA SR R R o p ,
198 URESA, supra note 183, § 18; RURESA, supra notc 184, § 18.

19URESA, supra note 183, § 7; RURESA, supra note 184, § 7. ‘The support guidelines of the jurisdiction in which the obhgor resides constitute a rebuttable
presumption of the extent of the obligor's support obligation.

2OURESA, supra note 183, § 7, RURESA, supranote 184,§7. - ... S TR
201 See, e.g., County of Ventura v. Tillen, 183 Cal. Rptr. 741 ('Ct. App. 1982). » :
WSee, e g Sulasv. Conez, 93 P24 26 (Cal CL App 1978). © 1
W3URESA, supra note 183, § 3); RURESA. supranotc 184, §32.
wU.S. CoNst. -n A §‘1; .see aLwZS U.S.C.§1738 (1988:): o
5 See 42 U.S.C. § 666(a)(9) (1988).

206This sitation still arises, however, when parents change physical custody arrangements without sceking court ratification of their decision or modification of the
existing support order. Unless the parties modify the support order, installments of support obligations will continue to accrue as judgments when due and later can
be enforced against the obligor by the obligee. . To avoid unjusdy enndnng an obligee who no longer has custody of the children for whom the original court
ordered support, some courts have chosen to d.lsn:gnrd the rule against retroactive modification of judgmcms See, eg., Acree v. Acree, 342 S.E.2d 68 (Va. L
App. 1986); Karypis v. Karypis, 458 N.W.2d 129 (Minn. Cr. App. 1990). Other courts, however, have applied the rule strictly, despite its harsh resulL See, e.g.,
Goold v. Goold, 527 A.2d 696 (Conn. App. Cv. 1987); Waple v. Waple, 446 N.W.2d 536 (Mich. Cr. App. 1989). ‘

2ATRURESA, supra note 184, § 39; URESA, supra note 183, § 36 (URESA imposes no requirement that the petitioner include & copy of the reuprocal mforcemmt
of support statute for the state in which the order originally was entered).

208The Federal Parent Locator Service (FPLS) can assist a custodial parent to-determine this information. © ‘To helpobligees to locate noncustodial parents, the FPLS

provides access 1o tax, police, dnvmg. unemployment insurance, postal, and military records maintained by the federal and state govemments Only state
authorities, however, can access the service directly and the federal government charges a fee for its use. See 42 U.S.C. § 653 (1988).
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a description; of property belonging to the obligor: that is -
available for execution; and (5) every state in which the order..
has been registered.2®. The clerk of the court then registers
the support order with the stdte’s registry..of foreign support..
orders; ‘dockets the case, notifies ‘the prosecutor, and sends a -
copy of the registered support order to the oblrgor by

registered or certified mail.219'; S

An obligor has twenty days to contest a registered order

before the order is “confirmed.”2!1 , Once the order ;is con-

firmed, the obligor can raise- only the defenses that nonnally '
are available in an action to enforce a money Judgment entered -

by the court of a forergn state.212

ot Vo o , f

Reglstenng a forergn support order oft,en w1ll benefrt an

obligee. Nevertheless, an LAA should consider all the
possible effects of advising a client to use registration.

Because an order registered pursuant to URESA or RURESA -
is considered “native” to the registering state, it could be-
subject to modification pursuant to that state’s laws and
support guidelines. - This modification could reduce the

obligor’s prospective support paymentsz!3—although this
adverse effect is tempered somewhat by the generdl rule214

that an order entered under URESA or RURESA will not :
nullify, modify, or supersede a preexisting order unless- the -
entering €ourt’ specifically so provides.2!5 'In those cases,

differences in amounts between original and subsequent -

orders entered under:the .acts constitute arrearages. A court

lyplcally will rule’that these: arrearages will continue to

accrue ‘and will permit the obllgee to collect them in ‘subse-
quent proceedings. ' At least one court, however has ruled that
a court operating pursuant to URESA or RURESA “globally”
modifies the amount of support owed for any future pro-

Wil

TN

ceedings, ‘effectively eliminating. the accrual of arrearages

resultlng from orders for dlffenng levels of support.m Lol

- n} s L
Under RURESA. an obhgee may find another means of

enforcing a foreign support :order in the obligor’s state.of :
residence. -The act provides that an obligee may submit a -
certified copy of a foreign support order to-a court, which :

must consider this document as evidence of the obligor’s duty
of support.217 The obligor, however, can raise the same :.
defenses against this order that he or she could raise against a. .

registered foreign support order. A male obligor also can

raise nonpaternity as a defense, if. tlus claim does not appear

fnvolous to the court.218

An LAA whose chent has been named as the defendanl m'

an action pursued under URESA or RURESA can play a_
critical role in protecting his or her client’s mterests The
LAA can advise the client on the merits of obrarmng cmhanv,_

counsel and, if necessary, can refer the chent to a specrﬂc»(’

help the “client to answer discovery requests. The LAA also

can help the client to elicit mt‘onnauon that will bolster the
client’s case by drafting a dlscovery request and servmg n on'
the plarnnff

J

An LAA whose client is'the plarnuff ina URESA or

RURESA action also has a role to play. “States’ attorneys

representing the plaintiffs in actions brought under these acts’

frequently are overworked and inexperienced. In many
jurisdictions, the attorney représenting the plaintiff. will be a
prosecutor who 'has only limited -civil discovery expenence

The combination of a huge caseload.and inexperience

frequently will result in the slow’ prosecution of a plaintiff’s

case.2! Worse yet, it can result in the dismissal of the

v R T

San

209RURESA, supra note 184, § 39; cf URESA supra note 183 § 36 (requmng only that the pennoner hst the amount of suppon unpaxd under the order and any‘ '

other states in which the order has been registered).

210RURESA, supra note 184,'§ 40; of. URESA, supra note '183, § 37 (declining to specify the duties of the derk but smtmg that semee on t.he defendant must be

accomplished pursuant to state law).

21RURESA, supra note 184, § 40; URESA, supra note 183, § 37. Under URESA, no time limit is set for a defendant's contesting a registered order. “Insicad,
confirmation occurs if the obligor defaults, or is judged to owe suppont after appearing to emlest the order Su |d

O P T |

212To defend ngnmsl foreign money judgments, an obligor may allege that the obligee has committed fraud, thal the court that emered v.he ongmul judgmem lecked
subject matter or in personam jurisdiction, or that the action was barred by the statute of limitations. h

213 A court in the state of registration most likely would reduce a support obligation if the onglnal suppon order was enlered na ltate whose suppon gu.ldelmcs

were more generous then those employed in the registering state.

214802 RURESA, supra note 184, § 31.

R S A

2U5See, & g Georgm v. McKmna 315 S. E.2d 885 (Gn 1984) anesota ex nl McDonnell v. MeOulcheon. 337 N W 2d 645 (Mlm 1983).

216 Harrs v. Hams 512 So. 2d 968 ('Fla Dist. CL App.'198T) (mal coun drd not e in lssessmg lrrearages based on a redueed amoum ol' child suppon ordered by

a Connecncul court rhar entered r.he order pursuant o URESA)

21TRURESA, supra note 184, §23 o

21814, §§ 23 27

. .
b

oo N 02N SR S S AE SN NP ARSI b B

215 A recent study disclosed that the average time needed to establish an interstate support order is eight months. U.S. GEN. ACCOUNTING OFFICE, INTERSTATE CHILD
SUPPORT: CASE DATA LMraTIONS, Emncmmm Pkonums "Views ON IMPROVEMENTS NEEDED 15 (1989). .On avenge,.- estabhslung 1 suppon order within a state ‘

takes three months. See id. : e C ‘ R s S . i
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" plaintiff’s ‘case ‘or in a substantial reduction in'the support to

"which the plamtlff is entitled.220. Consequently. an LAA

“should be prepared to monitor the progress of a'client’s case

' to ehsure that discovery requests are filed and answered and
that court dates are set and kept. Major Connor. * * -

VSI Enutlements D:sposman at Death of Recrpzent

, Many soldters are acceptmg voluntary drscharges under the

Voluntary Separatron Initiative (VSI) Program.22! The VSI
. program entitles a qualified service member to recetve an
. annuity for twice the number of years the servrce member
..{.spent m actrve mrlrtary semce ‘

The statute creatmg the VSI entttlement states that an
- annuitant'may desrgnate beneﬁcranes who will receive VSI
~payments if the annuitant dies ‘before his or her entltlement 1o
the annuity términates. 22 * Ideally, an annuitant should desig-
‘nate his or her beneﬁcranes when he or she elects to.receive
VSI, using a form created spectﬁcally for this purpose Reports
from the field, however, indicate that a service member
generally will ‘not designate beneficiaries when he or she
completes the election paperwork.23 . Instead, many soldiers
. go to legal assistance offices just before they are discharged,
seeking 1o revise their wills to include testamentary instruc-
“tions disposing of therr VSI benefits.

'If a client indicates that he or she has not demgnated VSI
beneﬁcranes outside of a will, and he or she desires 'a pro-
~ vision in his or her will drsposmg of VSI entltlements ina
.. manner drfferent from the residuary, dlsposrtron an LAA
* should incorporate the following language into the will;

“To (name of beneficiary), I give all my
rights to payments made pursuant to the
Voluntary Separation Initiative (VSI) Pro-
gram. This gift extends only to VSI pay-
ments that I have not yet received as of the
date of my death. I understand that if I
should designate a VSI beneficiary outside
this will, VSI payments may not be con-
sidered part of my estate and may not pass
pursuant to this will.”

- 'The proposed language warns the client that, like insurance

.1proceeds, VSI entitlements will not become part of the estats

if the ‘client'has executed an' inter :vivos agreement for theis

- disposition."/The proposed language also precludes any claim

by the ultimate VSI beneficiary that the VSI gift was intended
to encompass thie value of- past—as well as future—V§|

: payments MajorPeterson

o Veterans’, Law Notes, ‘
Rearement Points for Legal Asszstance

In a note pubhshed in th1s issue of The Army Lawyer. MaJox

i ?‘Leonard D.: Kachtnsky discusses a case in which he repre-
‘sénted Reserve Component (RC) soldiers in exchange for

retirement points pursuant to Army Regulation 140-185.224 Ir
this case, he appeared in court on behalf of two brothers who
lost their part-tlme summer jobs while they were attending
two weeks of annual training (AT) with their Reserve unit.

Before Operauon Desert Stonn a Judge advocate could

. provide legal assistance to RC soldiers. only when they were

+on active duty. Moreover, éven withinthe Active component.
" -a judge advocate could not represent a client incourt unless
. this representation ‘was part of a formal program that had beer

approved by The Judge Advocate General. Under the pro-
cedures that existed before Operatlon Desert Storm, Majo

‘ Kachmsky s clients would have had to hire a civilian lawyes
" to recover the wages they 1ost when therr employer unlawfully
* discharged them.

Headquarters, Department of the Army dispatched a num:

-t,,iber of messages during and. after Operation Desert Storm

authorizing legal assistance for RC soldiers in a number of
sitmations in which it never was avallable before, The begal
Assistance Division, Office of The J udge Advocate Genera
(OTJAG), subsequently incorporated the language in these
messages, with some modlﬁcatmn mto Army Regulanon 27-3
(AR 27-3).225 R

Untier AR é7—3. paragraph 2-5&(3), RCsoldrers now car
obtain legal assistance from RC judge advocates “on personal

220See, e.g., Thelen v. Thelen, 281 S.E.2d 737 (N.C. CL App. 1981). In Thelen, the public prosecutor made a pro forma appearance on behalf of 8 URESA plaintiff
The defendant-obligor was represented by private counsel. Largely because of the public proseculor’s gross ineffectiveness, the trial coun denied the plaintiff's
c]alm for $3900 in nrrearages and redueed thc obllgor 8 support obhgatlon from $800 per moath to S4(X) per month.

B AT SRt

’f,wtousclx §1175(WeslSupp 1992) e

214§ 1175 (f)

o 28 According to MﬂjOI' Bob Mmdeola Headqumeh Department of the Ammy, Dcputy Chief of Staff for Persannel, Progrnm Budget, and Compmsatton Policy
Drwsron a form for dengnat;ton of beneﬁctmes st:tll i’ bemg staffed The form may not be npproved und drstnbuted l'or use until late in 1992

s

28 8ee DEP T OF ARMY, Rua 140-185, 'nutmmo AND Rmmmrr PomNT Cmmrrs ANp Untr lxvm. SmENmH Aoooun-rmo Rnoom)s para 2.4b(3) (s Nov 1979)

id. tbl. 2-1, rule 16.

225Dep'T OF ARMY, REG, 27-3, LEGAL SERVICES: THE ARMY LEGAL ASSISTANCE Pgoow (30 Sept. »l_9}92).‘ s
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.- of the Army, Office of The Judge Advocate General,:Legal

' aware of the remedies ‘the VRRL affords to'a veteran or a

. -civilian job after being released from active duty or returning
* from drills:or:AT.227 Unfortunately, when an employer resists
. settling a‘case, the soldier may face a prolonged, costly legal

) agencles show little interest in their cases. In some states,
" relief is available more quickly and convemently through state

| 'legal problems and needs that may-adversely affect readiness

‘or.that have arisen from or been aggravated by military

servrce;” ‘subject to the availability of RC legaliresources ‘and

 expertise.” Furthermore, pursuant to paragraph 3-7g of ithis
. reguldtion, an RC judge advocate can provide in-court repre-
' ‘sentation in appropriate cases—for example, to assist.a soldier

in a Veterans Reemployment Rights:Law?226 (VRRL) case, or
when hiring a civilian lawyer “would entail substantial
financial hardship to [the soldier or his or her] famil[y]—after
obtaining the approval of the Chief, Legal Assistance Divi-
sion, OTJAG. In Major Kachinsky’s case, this approval was
granted telephomcally

All LAAs are encouraged to submlt artrcles and notes on
intéresting ¢ases ‘'and ‘initiatives to Headquarters, Department

. ‘Assistance Division, ATTN: DAJA-LA Washmgton -D.C.
20310-2200. Colonel Arquilla, < .,

P L T LR
(RS S P

o ;‘ S tate Law Rqrrtedtes Availabléfqr SameReservrsts -

Most RC soldiers and their servicing judge advocates are

Reservist who i$ denied the opportunity ‘to return to his or her

- battle at his or her own expense. Many soldiers rely upon the

Department of Labor and local United States attorneys’ .-

.., offices for assrstance, however, some have found that these

antidiscrimination laws.

' 'Recéntly, a RC judge advocate represented two RC soldiers
who mrtrated a dranmmahon clarm agamst theu' employer for

. 7-2538 U.S.C.A. §§ 2021-2027”(West 1991). o
3 . (i : [N R

IRTY: l'j‘-"jll‘i.‘"‘:‘,' '-{..;-l crueden
AR SRS TE SO R+ R I R
mSee Wis. STAT. ANN. § 111321 (West 1991) LR

.+ dismissing them while they attended AT, -Their ¢laim derived
+ from a Wisconsin statute that prohibits discrimination based

: ,upon “membership in national ;guard, state defense [force or

-any reserve 'component of the mrhtary forces of the Umted
States or this state,"#28, .+ . vp e b
L and S are brothers who worked as part-time summer
employecs for a.Wisconsin foundry. . The foundry had a very
flexible and generous policy of accommodating full-time
,.employees who belonged to the Army Reserve. While L and
.S attended AT, however, the foundry drscharged them. The
* émployer attempted to justify the ‘firing, claiming that it had

" “dismissed L and'S because of ‘certain incidents that had

“-occurréd shortly before they left-for AT. . This explanation,
however, did not satisfy the administrative law ‘judge (ALJ),
who noted that the foundry actually did not discharge the

1 -brothers, until it .completed its summer shutdown and-needed
.10 hire new employees. . The-ALJ also emphasized that, when
.. L,and § returned from AT, the foundry's personnel manager

had mformed them that they had been replaced not only

.. because of the minor incidents that had occurred béfore they
- left, but also because the foundry had needed to keep produc-
. t10n gomg

1

" Finding that the brothers drscharges had resulted ‘at least

“in part, from their employer’s concern about their inabilities to
... report for work immediately after the summer shutdown

--ended, the ALJ determined that the employer had discrim-
inated against L and § because .of their membership in the
Army Reserve. Accordingly, the ALJ awarded L and S the
wages they - would have received had they remained with the
\foundry for the rest of summer before returning - o ‘school,

_ minus the wages each of them eamed while workrng for a

‘temporary employment agency 'Ihé employer also had to pay
h '‘out-of-pocket expenses for the RC Judge advocate who
handled the ‘case. "‘Major Kachinsky. -

. SO L ey UmtedStatesArmy Clauns'Servzce

Personnel Claims Recovery Notes
Fiscal Integrity

- Neither Army Regulation 27-20, nar Department of Army. .

’ Pamphlet 27-162,2 specifically require field claims offices to -.

reconcile recovery accounts with their servicing finance and

f A e T

1Der'T OF ARMY, REG. 27 20 LEGAL SERVICES: CLAIMS (28 Feb. 1990).
2DEP'T OF ARMY, PAMPHLET 27 162, LEGAL SERVICES: Cuums (15 Dec 1989)

42

Claims Report

.‘n:!:w“" ! Che gk

accountmg ofﬁces Although thrs oversrght undoubtedly wrll
be resolved in the future; recovery 'account managers’ should
not wait to assume this responsibility on a regular basrsv e

..The, centralized funding of claims operations in the Army
and the scarcity of claims resources make proper management
of clarms funds—mcludrng recovery deposrts—essenual 'Ihe
L T R PR N R P T8 S T AN TEAL N S1C8 SUFARAR 'S VL AR

AN sfey aT e B
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United States Army Claims Service (USARCS) has seen far
too many cases in which claims offices have recorded deposits
inaccurately, mistakenly have deposited affirmative claims
funds in recovery accounts, and persistently have used improper
fiscal year codes. The failure of field offices periodically to
reconcile their records with local finance offices has forced
USARCS to correct these problems. :

The impact of these inaccuracies is substantial. Recovery
dollars fund soldier claims. The Claims Sérvice uses funds
deposited by field offices to modify or increase claims expen-
diture allowances. A claims office’s failure to maintain
accurate deposit records not only casts doubt on the wisdom
of allowing judge advocates to manage claims accounts, but
also hurts individual soldiers. Moreover, fiscal problems that
are left uncorrected for several months often are extremely
difficult to resolve.

- ' At times, our responsibilities for fiscal integrity -are easily
overlooked.- When one manages an account running irito mil-
lions of dollars, an error of a few thousand dollars hardly
seems to-matter. Nevertheless, when multiplied by the large
number of field offices in the claims system, the cumulative
effect of these errors is considerable. All claims personnel,
from clerks to staff judge advocates, must remember their
fiscal responsibilities. - A claims office must reconcile
accounts, particularly at the beginning of a fiscal year.
Account managers must not assume that finance officials
always will get things right. Remember, you will use the
dollars that you save today to pay claims tomorrow, Colonel
Bush. :

Looking for Mr. Goodbar Moving and Storage

Some field offices have encountered a persistent problem—
carriers who fail to enter their complete addresses in block 9
of Department of Defense (DD) Form 18403 These omis-
sions place a field office in a difficult position. Looking up
addresses can require cons1derab1e effort; however, if claims
personnel fail to dlspatch a DD Form 1840R* to a carrier’s
present address, the carrier may claim that the government
failed to notify the carrier of the loss or damage.

The carrier industry and the military services jointly
developed DD Forms 1840 and 1840R. The instructions note
in part A of DD Form 1840 indicates that the carrier’s
representative is responsible for completing this portion of the

form, which includes block 9. In the Joint Military-Industry

Memorandum of Understanding on Loss and Damage Rules,’
the carrier industry and the military services further agreed

3Dep’t of Defense, Form 1840, Motice of Loss or Damage (Jan. 1988).

4Dep’t of Defcmc. Form 1840R, Notice of Loss or Damage (Jan. 1988).

that, when notifying a carrier of damage or loss, military

claims personnel would mail the DD Form 1840R to the
address the carrier provided in block ® of DD Form 1840.5
The General Accounting Office has held consistently that a

carrier waives its right to timely service if its agent fails to
complete block 9 properly.”

Obviously, a carrier that has provided no address at all on
its DD Form 1840 has little basis for complaint if it does not
receive a DD Form 1840R within the prescribed notification
period. Less clear, however, are cases in which a carrier has
entered an incomplete address in block 9. For example,
carrier’s agent occasionally will list only the carrier’s name.
Alternatively, the agent will state the carrier’s name and
address, but not its zip code. To help claims personnel to deal
with these problems, the Claims Service offers the following
guidance:

¢ When a carrier leaves block 9 completely
blank, a claims office may note this defi-
ciency on the claims chronology sheet and
may refrain from dispatching a DD Form
1840R to the carrier. If the claims office
chooses to look up the address, so much

_ the better; however, USARCS will not
require it to do so.

* When a deficiency is isolated or minor, a
claims office should correct the defi-
ciency and dispatch proper notice, then
seek correctmn from the offending carrier.

" Systemic deficiencies that cannot be
corrected in the field should be brought to
the attention of USARCS.

* When a deficiency is substantial, the
claims office must apply a common-sense
test, balancing its limited ability to look
up addresses against the desirability of
ensuring proper notice. Although the
Army can defend an offset more easily
when a claims office has notified the
ferram carrier properly, rouuncly attempt-
ing to correct major systemic deficiencies

_ can force a claims office to spend more
time looking up addresses than it can
spare.

The Claims Service discussed this issue with carriers at
conventions in September and October. It advised the carriers
that they must complete block 9 properly, waming them that

5 Military-Industry Memorandum of Understanding on Loss and Damage Rules (1 Jan. 1992), reprinted in ARMY Law., Mar. 1992, at 45.

6See id. pt. 1, para. A, ARMY LAw., Mar. 1992, at 46.

7TSee Setilement Cenificate Z-1348910-54 (Gen. Accounting Office Dec. 9, 1991); Settlement Centificate Z-2861632 (Gen. Accounting Office Nov. 7, 1989);

Settlement Centificate Z-2862806 (02) (Gen. Accounting Office Oct. 2, 1989).
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the Army may pénalize: ‘carriers that fail to do $o by pursuing
offsets regard]ess of notice.” This approach should resolve the
problem:: In‘the’ meantlme. ¢laims personnel should balance

the need to noufy a camer agamst the drfﬁculty caused when

¢l ‘ Conmp iy i

the claims office has to ‘complete this task.” As a claims’
system, we ‘should seek ‘to avoid frivolous disputes, but we:
also should ‘seek to compel carriers-to satisfy their respon-'

srbrlmes under therr eontracrs and agreements rColonel ‘Bush,

N
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OTJAG Labor and Employment Law Oﬁ' ce and
TJAGSA Administrative and Civil Law Division

‘Ci_vilian ‘Personnel Law Note

‘-'l” " Classification Actions *
Versus Performance-Based Actrons

The Off' ice of Personnel Management (OPM) discovered
that sorhe agencies improperly have used classification
actions, rather than performance-based actions, to downgrade
employees: Accordxngly, it ‘issued a directive explaining
OPM pohcy on' the 'distinctions between reductions in grade
resulting from classification actions and reductions in grade
resulting from performance-based actxonsl To exemplify an
improper d0wngrade it described a “reclassd‘rcauon" that led
a federal employee to appeal to a Merit Systems Protection
Board (MSPB) regional office.2 Although the decision on this
appeal was issued by an MSPB administrative judge (AJ)—
and, Lherefore lacks precedenual value—the OPM believes
that it ﬂlustrates the need for a clanﬁcatron of OPM policy.

B

|| TheAppeal

An agency downgraded a research scientist from GS-14
GS-13 by reclassrfymg his position. The agency took this
action after a qualified panel determined that the mcumbenl ]
position no longer merited its GS 14 classrﬁcauon The panel
ostensibly based its decision on an objective application of a
“Research Grade-Evaluation Guide.” The agency, however,
stipulated that the appellant’s poor performance of his duties
was the * pnmary factor in the evaluation that led to the grade
reducnon - . R

O B I : L TH

+*The employee appealed the downgrade before the MSPB,

. vLabor and Em'ployme‘nt‘_ LaWNotes* Gy R P )

contending that the downgrade was a.performance-based.
action in:which the agency denied him the protections!
required by federal law, including the right to appeal the:

action to the:MSPB. The agency responded that the down-!

grade was a position classification action in which the
employee received grade retention.” Accordingly, it argued
that the MSPB lacked Junsdrcuon to hear the appeal

The AJ found that the agency's farlure 10 follow adverse

action procedures was a harmful procedural error that war-

ranted reversal of the action. Accardingly, the AJ ordered the
agency to cancel the reduction in grade.

"Discussion’”

An agency may reduce a posmon toa lower grade through
a position classrf;cauon action to execute a new OPM
classxﬁc:auon standard or to correct a classrﬁcauon error. It
also may reduce a posmon S grade because erosion of duties
has' changed the nature of the’ _position, unless this action is
sub_]ect to reducuon-m-force (RIF) procedures 3 b

v

L PR : o Vol
Under some crrcumstances an’ agency may reduce the

grade of a position if management has removed duties and
responsrbrlmes from that position. "The OPM, however,
consxders removal of dutres to be a reorgamzanon 4 To effecl
this acnon the agency must follow RIF procedures unless’ the
agency reassigns all affected mcumbents to vacant posmons at
therrsamegrades-" R I G

Voo A ; PR U A

-

1FPM Letter 511-11, Director, Office of Personnel Management, subject: Classification Actions Versus Performance-Based Actions (Apr. 7, 1992). .., -

2See id. para, 2,

e R S
(ORI EOLES S A ERVR PR

of [SER T

3See OFFICE OF PERSONNEL MANAGEMENT, FEDERAL PERSONNEL MANUAL, SUFP. 351-1, REDUCTION IN FORCE, para. S2-4 (SepL. 18,1989). .~: -+« ../ - 10

4See, e.g., FPM Letter 511-11, supranote 1, par. 3a.

58eeid « Cre ‘ BT I Lo

44 NOVEMBER 1992 THE ARMY LAWYER « DA PAM 27-50-240

R R Ul Y S RPN

s




. An agency may initiate a performance-based action under
chapter 43 or chapter 75 of title 5 of the United States Code.
Chapter 43 affords an employee the substantive right to
attempt to improve his or her performance before he or she
may be rated unsatisfactory.® Under chapter 75, an employee
facing an adverse action may claim various procedural
protections set forth:at 5 U.S.C. § 7513.7 -Before an agency
may initiate a performance-based, adverse action against an
employee, it must inform the employee of his or her rights
under chapter 43 or chapter 75. The agency cannot abrogate
these rights by pretending that any action it takes against the
employee is merely incidental to its reclassification of the
employee S posmon

Retamed grade is mtended to protecl employees whose
positions ;are downgraded through reclassifications or RIFs.
An employee who is downgraded because of poor perform-
ance is not entitled to retained grade.

A labor counselor generally will not become involved in a
position downgrade unless an‘employee appeals a position
classification. Nevertheless, the OPM guidance discussed
above shows that labor counselors should coordinate closely
with managers and civilian personnel officials on any
personnel action that might affect employees adversely.

. Equal Empibyment Opportimity Notes : .

29 C.F.R. Part 1614
and
Army Regulaaon 690 600

Codrﬁed at 29 CEFER. part 1614.8 the Equal Employment
Opportumty Commission’s (EEOC’s) new regulations: for
federal sector employment entered into effect on 1 October
1992. Army Regulation 690-600° (AR 690-600) currently is
being updated to incorporate major revisions in Army equal

employment opportunity .(EEO) policy. . Before the revised .. :
regulation is published, the Army’s Equal Employment:

Opportunity Compliance and Complaints Review Agency
(EEOCCRA) will circulate drafts of the new regulation as
guidance to personnel in-the field. In the meantime, labor
counselors must remember that the current version of AR 690-
600, which became effective on 18 September 1989, does not
reflect the new EEOC regulations. Until the Army issues its
updated regulation, .labor counselors must lIook outside the
Army regulation: to ensure that Army activities meet current
EEQC deadlines, appeal rights notice standards, and other
processing requirements. - Installation labor counselors should
obtain and review copies of the EEOC regulations from their
staff judge advocates’ libraries or their EEO officers. If they
cannot obtain copies of the regulations from these sources,
they should contact their major command labor counselors or
the Labor and Employment Law Office, Office of the Judge
Advocate General (OTJ AG)

.Hidden Requii-ements of the New EEOC Regulations: -
Interim Relief, Improper Contact with a Complainant
Represented by an Attorney, Discovery, and

‘. Reassignment of Individuals with Handicaps -

- The EEOC’s new regulations were intended to provide
greater protection to complainants and to speed up agency
processing of complaints. For instance, a complainant
previously had thirty days from the occurrence of the alleged
discriminatory event to contact an EEO counselor.!® The new
regulations extend this timeliness requirement to forty-five
days.!! The EEOC previously did not require an agency 1o
process a complaint within a given period; however, its new
regulations provide that, in most instances, an agency must
complete its investigation mto an EEO complaint in 180
days 12 ) . -

: Although the new time| hmlts described above may draw
the most attention from labor counselors, other provisions in
the new regulations actually are more revolutionary. One new
regulation mirrors the MSPB's interim relief requirements,1?
When an agency asks:the EEOC’s Office of Federal Opera-
tions (OFQ) to reconsider a decision, and the case involves

685¢e 5 U.S.C. § 4304 (B) (1988) ("An employec may be rated unsatisfactory only after a 90-day advance wamning and after a reasonable opportunity 10 demonstrate

satisfactory performance™).
TSee id. § 7513.

8See 29 C.F.R. §§ 1614.101 10 .607 (1992).

9DEP'T OF ARMY, REG. 690-600, CIVILIAN PERSONNEL: EQUAL EMPLOYMENT OPPORTUNITY DISCRIMINATION COMPLAINTS (15 Sept. 1989) [hereinafter AR 690-60b].

1629 C.F.R. § 1613.214 (1992).
1114, § 1614.105.

12/4. § 1614.108.

l5“Wht=m an emp]oyee pn-_vmls in an MSPB nppenl the AJ normally w1]1 mclude in Ins or her mmal deusxon an order instructing lhe agency to gmnl the emplayee

interim relief. If the agency petitions the MSPB to review the AJ’s initial decision, this “petition .

. must be accompanied by evidence that the agency has

provided the interim relief required.” See 5 C.FR. § 1201.115(b)X1) (1992). For a detailed discussion of MSPB interim relief requirements, sec Dennis S. Hansen,
Federal Agency Practice: Complying with Merit Sysl‘ems Protection Board Interim Relief Orders, ARmy Law.; Oct 1992, 4t3.
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removal, separation, or a suspension that continues beyond the
date of the request for reconsideration, then the agency
“temporar(ily] or conditional{ly must] restor[e] the employee
to duty status in the:position recommended by the {[EEQC],
pending the outcome ‘of 'the' agency request for reconsidera-
tion,"4 This requirement; however, is easy to overlook because
the interim relief mandate is not contained within the EEOC
regulation governing requests for reconsideration.!5 A second
significant change .in the EEOC’s regulations is that the
regulations now. distinguish between complainant repre-
sentatives who are attorneys and representatives who are not.
For instance, the new regulations provide that an attorney may
sign-a client-employee’s formal complaint, but a complainant
represented by a layperson must sign the formal complaint
personally.!é6 More importantly, when a complainant is repre-
sented by a layperson, the agency not only must serve all
official correspondence on the representative, but also must
provide copies of each document to the complainant.!? When
the representative. is an attorney, however, the regulations
require service of documents only on the representative. 18-

A third provision that will affect labor counselors
significantly is a new rule governing formal discovery.!?
Practically spéaking, AJs always have ensured that agency
records were available to complainants during prehearing
conferénces. The new regulation, however, provides that
either party may develop evidence “through interrogatories,
depositions and requests for admissions, stipulations or
production ‘of documents.”2 If used effectively, this pro-
cedure can help an agency not‘only to defend against a com-
plaint,.but also to decide whet.hcr a compla1m should be scttled
bcfore heanng : :

(BN Lo : : i :
A fourth provision warrants consideration by civilian
personnel officers, as well as by EEO officers and labor

counselors ThlS provnsmn compels an agency © reasmgn an
| | ;' o i ;

”See 29 C FR § 1614 502(b) (1992)

et
'

employee who becomes unable to perform the essential
functions of his or ‘her position because of a handicap.2! If
possible, the agency must reassign the employee to a “funded
vacant position located. in the same commuting area and
serviced by the same appointing authority, and at the same
grade or level, the essential functions of which the individual
would be able to perform with reasonable accommodation.”22
If such a position does not exist, or if posting the employee to
the position would impose an undue hardship on the agency,
the agency must offer to reassign' the employee to a vacant
position at the highest available grade below the employee’s

current grade.?

The four provisions described above are by no means the
only significant changes to a‘labor counselor’s EEO practice.
Every labor counselor ‘should obtain a copy of the new EEOC
regulations and should read it carefully.

: ‘Appeal Rights: - ;
Implementmg the Civil nghts Act of 1991

. The EEOC has notified the’ Deparlment of Lhe Amy (DA)
that several Army final decisions on discrimination com-
plaints, stemming from incidents occurring on or after 21
November 1991, contain erroneous appeal notices. These
notices incorrectly advise complainants that, if they wish 1o
file civil actions in federal district courts, they must do so
within thirty days. This advice directly contradicts a pro-
vision of the Civil Rights Act of 1991 that states that a com-
plainant has ninety days to file an'action.?

Although the federal courts have not decided conclusively
whether the Civil Rights Act of 1991 must be applied retro-
actively,2’ the changes inherent in the Act clearly. apply to dis-
criminatory acts occurring on or after 21 November 1991.

i

1329 C.F.R."§ 1614.407—not 29 CF.R' § 1614.502— prowdes the bases and requirements for filing a tequesl for . reconsxdemuon .Compare id. § 1614.407
(“Reconsideration™) with id. § 1614,502 (“Compliance with Final Commission Decisions™). .

1614, § 1614.106.
1714, § 1614.605(d).
18]g,

1914, § 1614.109(b).
wid.

244, § 1614, 203(3)
24,

Bid,

Cf. Civil nghts Act of 1991 Pub L No 102-66 5 114(1) IOS Stat. 1071 1079 (amcndmg 42USC. § 2000e 16 (1988) to extend filing time from 30 to 90

days)

2532: gznerally Equal Employmcm Opportunity Nou Retroactive Apphca!wn af the Civil Raghu Act of 1991, Army Law., Tuly 1992. at 44 Michael J. Dav:dson,

The Civil Rights Act of 1991, ARmY Law., Mar. 1992, at 3, 8.
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Accordingly, effective immediately, any final agency decision
on a Title VII,26 Age Discrimination in Employment Act,?” or
Rehabilitation Act28 complaint that derives from an incident
occurring after 20 November 1991 must state that the com-

. plainant has ninety days to file a civil action in federal district

court. Likewise, if the complaint involves issues occurring
both before and after 20 November 1991, the complainant
should have ninety days to file a civil action in federal district
court. Deadlmes for appeals to the EEOC remain unchanged.

B Any acnvxty l.hat has lssued a final EEO complaint decision

with an incorrect notice must issue an amended notice. The

" amended nouce should discuss only the deadline for filing a

civil acuon 1If the agency fails to issue a correct civil action
notice, the EEOCCRA or the OFO will remand the case.

Practice Pointer

Labor Counselor Review of Attorneys’ Fees Petitions
. in Accordance with Army Regulation 690-600

Army Regulanon 690-600 requn'es local labor counselors to
review requests for attorneys’ fees.? If an issue cannot be
resolved at the actmty level, the labor counselor must prepare
a written review of the amount claxmed and recommend action
on the claim. The Labor and Employmem Law Office,
OTJAG, must review the labor counse]or s recommendation.
It then must forwdrd the review through the Army Office of
the General Counsel to the EEOCCRA, which will issue the
Army’s final dec1s10n on the cla1m 30

N

Fee petitions often present extensive problems to field labor
counselors and DA reviewers alike. ‘To edify labor counselors
who, as' yet, have not faced this quagmire personally, the
Labor and Employment Law Office offers the following near-
verbatim transcrlpuon of an OTJAG review of an attormeys'
fee petmon 31 : SR

v et

DAJ A-LE (27-la)

MEMORANDUM FOR Ofﬁce of General
Counsel - ;

7 SUBJECT Attomeys Fees—EEO Com-
plaint of Doe

. 1. Complainant’s. attorneys request a total

- of $38,269.16, itemized as follows:
. $24,481.66 for the services of attorney M
- (1322 hours from 1990 to 1992 at $185 per
.. hour) and $13 787 50 for the services of

attorney P (91.55 hours from 1991 to 1992
at $150 per hour). As a prelumnary matter,
the following correcuons in the computa-

ions by the complamant s attorneys are

made:

‘a. M. M mcorrectly totaled the number
of hours he claimed. His hours ‘do not add

“7 -up to°132.2 hours, but to 125.4 hours.
- Accordingly, his claim, if paid at the $185

' ' hourly rate” he has requested,: would total
) $23 l99—not$24481 66 LRE

b. Ms P also totaled the number of hours

3 she claimed incorrectly.: -Her hours do not
..add up to 91.55 hours, but to 88.75 hours.

Accordingly, her claim, if paid ‘at the $150

-.hourly rate she has requested, would total
. $13,312.50—not $13,787.50.

2. The cdmplainant is a prevailing party.
According to the labor counselor’s 2 July

1992 memorandum, the Army accepted the
EEOC administrative judge’s recommended

~ finding of dxscrgmmauon The personnel
" action at issue 'was a two-day suspension of

the complainant for failure to follow her

. supervisor’s instructions. The relief granted
* consisted of reinstatement for the two days
~the complamam was suspended back pay,

and aposung '

3. In his July 1992 memorandum, the
installation labor counselor recommended

' payment of a total of $20,518.75 (117.25
.. hours at $175: per hour) calculated as
follows:

., a. Redﬁeﬁon in ~'the 132.2 total hours

" claimed by M by 14.95 hours. The labor
.. ,counselor disallowed 10.5 hours that M

%Civil nghls Actof 1964 Pub L No. 88—352 §§ 701-716, 78 Stat. 287, 302-17 (codlfed as lmended at42U.S.C. §§ 2000e to 20(X)e -16 (1988))

21 Age Dlscnrnmanon in Emp]oymcm Aa of 196'7 Pub. L. No. 90-202, 81 Stat. 602 (codlﬁed as nmended at29 U S C. §§ 621-634 (1983))

B See 29 US. C §§ 701 796: (1988)
29 AR 690-600, supra note 9, paras. 54 1o 5- 5 !

304, para. 54.

ANThe cdmplamam m ‘the instanit case alleged that her supervisor had created a hosule work envu-onment by subjecnng er to racial and sexual discrimination. She
asserted that these discriminatory’ pracucel cubminated in her wrongful suspension from employment for two days. The EEOC heanng lasted six days and involved
eight approved complamml. witnesses. ‘The responding management official testified for an entire day. :The stiomeys in this case requesied $38,269.16. One
attomney sat through all six days of the hearing, but apparently did not participate actively, The attomeys did not plead that they had worked on separate issucs, they
. failed to submn emtempomneous lnllmg ;eeords md the affidavits they submined were exuemely cursory. ) .
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“ ‘below) oy

claimed for serv1ces he b]leged]y performed

- before thé formal complamt -and'4.45 hours
" he alleged spent preparmg the fee petition.
‘ E(Note the labor counselor erred in disal-
' lowing the 10.5 hours See paragraph de,

i
W 2T b
B SRV A

“p. Reductlon in the $185 hourly rate

claimed by Mr. M to $175" per hoyr.

:c. Denial of the entire claim for fees by

- the complainant’s second attorney, P, based
-+ upon lack of documentauon showing that a

. - «second attorney.was, required to represent

~the complainant in’this.case and that P's

efforts were not merely-duplicative of M’s
representation. The labor counselor recom-

mended that, if Ms. P is paid, she be paid at

‘an hourly rate no greater than'$125. The

" ‘affidavits furnished in the petition establish
-that $150 per hour s the prevailing com-
‘munity hourly blllmg rate of attorneys with

ten to fifteen yeats of experience. They also

_show, however, that Ms. P has just over two

VT

-years experience. (I opme that P’s hourly
‘fate is compensabie at no higher than $100

o for 1991 services and $110 for 1992 services,

" based on her mexpenence relatwe to attor-
~ nieys who have practlced law for ten to fif-
‘teen’ years. )

GIMT ey e
Eoaods gkl

' 4 I concur m the labor counselor § recom-

and a reduced hourly rate for Mr. M, and 10
deny all time clalmed for the services of Ms.

v Per e

et e B ane e
5: Petitions claiming reasonable attorneys’

E . fees when prevailing parties are entitled to

the same are no more than:claims against
the federal government. The amount of the
fees requested—that is, ‘the claim for reim-
bursement or payment—must be pleaded
and supported ‘adequately. ‘Under the Civil
Rights Attorney’s Fees Awards Act, the fee
applicant bears the burdens of establishing

entitlement to an award.and documenting - - - .-

the appropnate hours expended and hourly

-rate. Hensley v. Eckerhart, 461 U:S. 424 . 17

(1983); see also Blum v. Stenson, 465 U.S.
886 (1984). In the absence of adequate
pleadings and supporting documentation,
the government may not assume that the
amount requested is reasonable. It must

__determine reasonableness based upon theM i
information supplied by the complamant.wg -
The hourly rates claimed.in.the fee- ‘petition - -
‘submitted in'this case were not pleaded or

supported adequately. To the comments and

e

Yo

add the followmg

E ";*'recommendatmns of the labor counselor I

£ 3 i
[ PR o 1

S

‘a, The entire claim should be deﬁzed

because ‘no- contemporaneous billing
' records ‘were provided: The EEOC has
- tuled that o post facto estimates of the time
s "spent in‘representing employees in EEO

matters are insufficient to support a fee

award. Jackson V. Depariment of Army, No.
S }01831806 (Equal Employment Opportunity
" Comm'n 1985). In. that case, the EEOC

o :c1ted Nanonal Assocmnon of Concerned

Veterans v. Secretary of Defense, 675 F.2d
1319 (D C. Cir. 1982) in which the court
Star'cd’ “L 'n. A

-~ Casaal, after-the-fact:estimates of
- .time expended on'a ‘case are insuf-
ficient to support an award of attor-

' mey’s fees. Attorneys who anticipate

| makmg a fee' apphcauon must -
' maintain contemporaneous com- :
. pléte and standardxzed time records

""" Which' ‘accurately. reflect the work

“done by each attomey, ‘The State- .

" ment of Attomeys Fees submirted
by the .attorneys in the mstant 5
petition was clearly prepared for

. . purposes of .the fee petition itself

. and was not contemporaneous with -
. the services performed as evi---

. ;. denced by the June 16, 1992 date

;- of notarization. - In addition to not-
providing the contemporaneous i
billing records, neither of the attor-
neys’ affidavits attests’ that con-
temporaneous bi]ling records were

*'kept'and that the statement of fees
submitted were prepdred from such
records. Without the contempo-

"~ “raneous billing records, the Army

has no way to'verify that such
records were in fact kept contem-
poraneous with the services being

. ;performed:and that the fee state- -
ments submitted are not merely

~“after-the-fact estimatesof time "

expended, Therefore. the com- .
plainant has not mét her burden to
plead :and -establish the. hours :
expended.

~ g Vi
AR TREN A

. 0. The complainant’s attorneys failed 1o
i prowde the.. degree of specificity or
w.documentauan that would support.the
o nhourly rate claimed. 'Both of the com-

plainant’s attomeys evidently made minimal
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efforts to prepare the fee petition. Other -
than merely stating their hourly rates, the

attomeys have provided no information in

their affidavits to support the hourly rates |

they have clalmed

S T

(1) The attomeys cxted no cases m whxch

they were awarded the hourly ratcs of $185 ' |

and $150.

(2) The services by the attorneys in this

case spanned a three-year period, from 1990 = - -
to 1992. Each attorney, however, claimed

only one hourly rate for. all the years in -
which he or she represented the complainant. - -

In other words, the attorneys: failed to
establish that the rates of $185 (M) and $150
(P) were the prevailing community rates for

similar work for attorneys with similar

background and experience for: 1990, 1991,

and 1992. They also failed to establish that -
$185 and $150 actually were their rates for -
those years.. Instead, the attormeys in this

case have requested that they be compen-

sated for all three years services at thelr

1992 hom'ly rates.

(3) The attorneys provided no specific -

evidence of their actual billing practices

during the relevant time period, either in © - -
relation to the complainant or to other ..

clients. See National .Association of
Concerned Veterans, 675 F.2d at 1325.: The
attorneys also declined to provide copies of
their fee agreements with the complainant to

evidence the contingency arrangements and .

the actual fees agreed upon by the parties.

(4) Additionally, the complainant’s

attorneys provided virtually no discussion of .
their experiences and backgrounds in-

federal discrimination law, except for one-
sentence declarations that they have had

such experiences. No affidavits from other **
attorneys in the community attesting t0 Ms. .

P’s hourly rate, background, and experience

were provided. The affidavits provided on

behalf of Mr. M appear to be pro forma and
cursory—they lack specifics and do not

demonstrate substanuve personal knowl-.

edge of his expertise.

(5) Based upon the scanty information
submitted in the petition, the following
hourly rates would recompense M fairly:

- 1992. 8175, as recommendcd by the

labor counselor, but only for services that M
actually performed in 1992,

1991 and 1990. $165 per hour for .

services M pexformed in 1991 and $155 per
hour for services he performed in 1990.
These rates reflect a hourly reduction of ten
dollars per year.

Fee Petition Pkreparcyuion Time. Mr. M

should be compensated at a reduced hourly
rate for the time he spent to prepare the
attorneys' fee petition. In Jackson v.
Department of the Army, No. 01831806
(Equal Employmem Opportunity Comm’n
1985), the EEOC held that a reduced hourly
rate—speclflcally, two-thirds of the pre-
vailing rate—was -appropriate compensation
for fee preparatlon time. See id. (citing
Richardson v. Jones, 506 F. Supp. 1259,
1265 (E.D. Pa. 1981)) In Richardson, the

court held that fee preparation work did not

require great legal skill and that the hourly
rate allowed for this service should not

equal the rate permitted for the case in chief.
In this case, M expended 7.75 hours of the

ninety-two hours he claimed for services in
1992 on fee petmon preparation. I concur
in the labor counselor's conclusion that 7.75
hours is excessive fqr fee preparauon and in
his recommendation to disallow at least 4.45
hours of this time. 1 recommend payment of
the remaining 3.3 hours at two-thirds the
1992 hourly rate—that is, at $117 per

hour—for fee preparation by M, for a total
of $386.10. I recommend denial of all Ms.
P’s fee preparation time (2.05 hours), con-

sistent with paragraph 44, below.

c. The requesf for a twenty-five percent
multiplier is wholly unsupported and should
be denied. The attorneys cited absolutely no

legal basis, case law, or facts in the petition

to support entitlement to a multiplier on the

basis of “extreme harassment.” In any event, -

“extreme harassment” is not a legal basis for
awarding a multiplier relating to attorneys’

fees. M and P did not even plead the one

recognized ‘legal basis for awarding a multi-
plier—that is, that an upward adjustment is
necessary to award a reasonable fee to com-
pensate for the risk of loss. See Maldonado
v. Secretary of the Navy, 811 F.2d 1341 (9th
Cir. 1987); see also Hensley v. Ekerhart,
461 U.S. 424 (1983) (the burden of justify-
ing any enhancement to a reasonable fee
rests on the party proposing the deviation).
Furthermore, in Pennsylvania v. Delaware
Valley City Council, 478 U.S. 546 (1986),
the Supreme Court held that a multiplier or
enhancement to compensate for risk of loss
generally is impermissible and should be
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reserved for excéptional éasés. No eviderice 1+

whatsoever Wat offered’ 1o’ ‘show that the f}"v‘f

complamantScaseWanams "‘en‘hancemcnt T

TR FA FRRN A S O T I R

d. No reimbursement for the servicesofa "~
second attorney should be made. 1 concur
in the recommcndatxon ‘of “the labor N
counselor to deny the entire 91.5 hours~
claimed by Ms. P." The labor counselor -
accurately observes'in his 2 July 19927 't
memorandum that this cas¢ was'not com- "
plicated. ‘Rather, it was a s1mple ‘straight<- -~
forward administrative hearing;’ lnvolvmg a7
two-day suspension. Attomey P did not
appear officially a§'the complarnant scoun-
sel until the day of the EEOC’ hedring and*
did not examine a srngle witness-at the " '
hearing. What her contnbutlon Was—and S
why her 91.5 hours were necessary, grl,'en s
the 132 hours claimed by Mr. M in this case "

involving 4 two day suspensmn—is dlffI cufe

to determine. Ms. P'and Mr. M wholly” '
failed to establish in'their petrtion’that two
attorneys ‘Were necessary to represent the - ="
complainant. 'They neither specified which = -
issues were handled and researched By
which alloméy, nor explarned why P's work

was not duplicative of M’s work. ‘More-

over, their efforts actually appear ‘to'be dup- *

licative. Many courts have held' that, when = * -

more thari ohe attomey is in attendance'ata '
hearing, the possibility of duphcatron of
effort must be consrclerecL In Re DOnovan

877 F.2d 982,996 (D:C: Cir.'1989); Nor- -~

man v. Housing Aurhorlty 836 F2d 1292, '
1302 (11th Cir. 1988); Grendel's Den v.
Larkin, 749 F.2d 945, 953 (1st Cir.'1984);
Johnson v. Geargza HighwayLExpress Inc.,) V7V
488 F.2d 714, 717 (5th' Cir.*1974). "The
hearing was not" sufﬁaently complex to
justify the presencé of two attorneys one of
whom did' not qdestlon d’single 'wiméss or
participate actively. " See Woldszyk v.*

Department of the Afmy.No. 01902053 ' .‘ J

(Equal Employment Oppdrtdmty Comm n
June 7, 1990). Agam this’ isstle was pleaded e
madequately and was unsupported by the S
attomeys 1n the fee petmon VR

K E

e. Thé labor counselor erred when h”‘ T
stated that Mr. M may not be compensated o
for any tinie spent ‘'on the case before the *

by i

date of the formal complamt (26'October - "

1990). Army Regulauon 690 600 para-

gTaph 5'4C prOV‘ldeS ';’ Ll M Sy

Ve D

Attorney fees are pard only for *
ervtces performed after a formal E

complamt has bekn filed under this -
regulation and ‘after ‘the ‘com- /' -
plainant his nottﬁed the' Army that " <« 4
he or'she is represénted by anattor- =< - 1"
ney. However, the attomey may be * '~
compensated for a reasonable

amount of ttme spent to- make the b
decifion fo represént the com- " il N
plainant. RIS SRS

The labor counselor fincorrectly. totaled 11 .
the hours: M iclaimed for services he per- . . >
formed before 26 October: 1990. . The cor- i ¢ -
rect total is 8.95 houts, not-10.5 hours: The:. -+ 1,
8.95 hours M:tlaimed for services pers:! -, i.
formed before ‘the.formal complaint-are~ - .
excessive. iI recommend.the attorney be ...«
compensated for no- more than the 2.3 hours
he claimed for the initial interview withthe ~ .
complainant on 24 March-1990 as:reason-"-. . .= |
able time: spent to decide whether or notto” i i.':
represent:tlic complainant..- Accordingly 1«6 -
recommend that.you disallow i6.65 hours; 7 = ..
not 10.5 hom's as the labar counscl suggested

St L wnmie FALIY e = ot b
6. In summary I recommend demal of theu:
entire fee petition, based on the complainant’s
failure to:provide:contemporaneous billing 7 (. ;
records as discussed in paragraph 44, above.: .- '
Had contemporanegus billing records .been: ...
provided,:the petition would have supported 12 .
a paymeit.of no more than-$19,565.10. for .~ ":!
Mr. M’s semces, calculated asTollows e )
23 hours X $155
per hour in 1990

20 hours x $165 per
hour in 199}‘_{‘ S
33hoursx $117per ¢
hour in 1992“(fee S
reparation)" v

88.7 hOlll’Sﬂ $l75 ‘ J s LT li

No fees Claimed by Ms, P would be sup ,‘
ported by 'thé’ petition; ‘évén:if contempo- e
raneous billing records had béen prowded '

Share This InfOrmatlon wrth the ‘Rest 0f the Team o

(RCSEY SE RN TS IR ST FHE A M TR AR R

Be sure to pass thesc Labor and Employmcnt Law Notes &
the rest of the labor-management team. Share this infor-
mation with your varltan personﬁel offlcer and your EEO

, i
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... Procurement Fraud Division Note = "'

I

) Advanced Procurement Fraud Adv:sor Course
Rescheduled

In the October 1992 issue of The Army Lawyer the. Pro-
curement Fraud Division (PFD) announced its plans to con-
duct its first Advanced Procurement Fraud Advisor Cox
Arlmgton. Virginia, during the week of 18 May 1993, See
Procurement Fraud Note, Restructurmg of Army Procuremem
Fraud Advisor Traznmg Begins 30, ovember 1 992, Army
Law., Oct. 1992, at48. The PFD subsequenﬂy rescheduled the

Pracurenieut Fraud Diyiri'au. otiaG

course to avoid a schedulmg confhct with the Army Matenal
‘Command’s annual lega] confereuce The course niow w1ll be
held during the week of 23 March, 1993 Instructors fmm the
PFD will present a series of lectures. discussions, and prac-
tical exercises from Tuesday through Friday morning. For a
more detailed description of the topics that will be presented,
see id, at 49. Monday and Fnday aftemoon are planned as
uavel days. Individuals with questions about the Advanced
Procurement Fraud Advxsor Course should contact Mrs.
Chnstme McOommas at (703) 696-1 548

ey

BETEONES S S it oo

- Professional “Responsibility‘Notég : | i.':

OTJAG Srandards ofCaridI:ct bﬁ'iqé ; e \‘

" Ethical Awareness - - -

The first case summary that follows describes a civilian
court’s decision on an issue addressed in the Army Rules of
Professional Conduct for Lawyers (Army Rules).! The second
case summary describes the application of the Army Rules to
an actual professional respons1b111ty case." To stress education
”and to protect privacy, neithér case summary reveals the
names of the subjects. Lieutenant Colonel Fegley.

Case Summaries

- Army Rule 8.5 (Jurisdiction)

Every Army lawyer subject to these Rules is
also subject to rules promulgated by his or
her licensing authority or authorities.2

Army Rule 4.2

(Com.murucanOn wuh Person RepresenIed by Counsel)
I Vit b

In repre.remmg a cllent a lawyer shall nol o
. communicate about the subject of the repre-

. sentation with a party the lawyer knows to

. be represented by another Iawyer in the
* matter, unless the lawyer has the consent of

"' thé other lawyer or is authonzed by law to R
Cdosod | R

The District Court for the l)lsl:rict of New Mexico recenﬂy
ruled that federal lawyers are subject to state ethics rules.
Another court previously had determined that a federal prose-

" cutor had violated Model Code of Professional Responsibility
- (MCPR) disciplinary rule (DR) 7-104, which prohibits a

lawyer representing a party in interest from knowingly ‘com-
municating with a pany represented by another lawyer unless
the first lawyer is *“‘authorized by law” t0 communicate with
that party or has obtained the prior consent of the other lawyer
to do so.4

15¢e DEP'T OF ARMY PAMPHLBT27 -26, LBGAL vaw Ruuas OF PROFESSIONAL Cormucr pon anrans (31 Dec. 1987) [heremafter DA PAM 26- 27] When the
opinions summarized below were pubhshed Departmenl of the Army Pamphlet (DA Pam.) 27-26 was the controlling version of the Army Rules of Professional
Conduct. On 1 June 1992, Army Regulation 27-26 superseded DA Pam. 27-26. See generally DEP'T oF ARMY, REG. 27-26, LEGAL SERVICES: RULES OF

. PROFESSIONAL CONDUCT POR LAWYERS (1 May 1992) [hereinafier AR 27-26].
TZAR27 26, .\'upranol.el rule8.5 (t) ‘ o

3/d. rule 4.2.

4nre John Doe No. C[V 90 1020-JB (D.N M. Aug. 4, 1992) (order granung motion to remand). See geumlly MobEL CobE oF Pkomssmrm_ Rnspousmum DR

7-104 (A) (1) (1980).
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Between 24 August 1988 and 8 December 1988,-John Doe,
an assistant United States attorney (AUSA), allegedly comi-
municated personally, or through his mvestlgator with a
criminal defendant, Mr. Smith. Doe did sd'knowing that *

Smith was represented by an attorney, Ms. Gardiner. Doe
claimed that Smith had initiated the conversauons and had
volunteered mformauon only after Doe wamed h:m that
Gardmer would not approve. Doe admitted, however. that he
never sought or recerved Gard;mer s permrssron to speak w1th
Smtth . L ‘

'Gardmer moved i ‘suppress evidence that Doe had obtamed
from her chent ‘The Judge dechned to suppress the evrdencq
however, she found that Doe Had » v1olated DR 7- 104 and
referred the matter to the District of Columbia’s dlscrphnary
board.5 Because Doe was admitted only to the New Mexico

Bar, and was permitted to practice as an AUSA in the District . -

of Columbia solely by virtue of his New Mexico license, the
disciplinary board concluded that it lacked jurisdiction to
proceed against him. The board, however, specifically rejected
Doe’s suggestions that “Disciplinary Rule 7-104(A)(1) does
not apply to criminal proceedings . . . [or] to criminal prose-
cutors performing their duties .
Clause of the United States Constrtuuon Creates a bar to the
prosecution of an AUSA in a state disciplinary proceeding for
a disciplinary violation.” Accordingly, it referred the matter
1o the New Mexico state disciplinary board.

R T A )

Doe removed the disciplinary proceeding to federal 'district
court. The New Mexico drsc:phnary board responded by
filing a pétition’ to rembanid.”" The distriét ¢olirt found that it
lacked Junsdrcnon over the’ case.’ It declared that 28 US.C. §
1442.% the Statute endowing federal courts ‘with removal
authority in act:lons agamst federal officers, does not encom-
pass drscxplmary proceedmgs because they are nelther civil

actions, nor criminal prosecutions.” A dlscrphnary proceeding

i i il B

5Umted Statesv Sith, No. CR-F-9938 88 (DC Sup @ 1992)

. [and] ;that the Supremacy .. ...

vrl.s conducted pot 1o redress criminal wrongs by punishing the

‘ respondent, but to determine the respondent’s fitness to

function as an officer of the court and to protect the courts and

“the"public from persons unfit to practice law. Similarly, a

disciplinary action is not a civil proceeding because it does
not involve two parues. litigate a causc of actlon or provide
personal ‘remedies'to complamants “The’ ¢ourt also found
support for its conclusion in the preamble to the Model Rules
of Prafesslonal Conduct® and the tendency of federal courts to
deferto states’ decxsmns on attomey d1sc1phhe IR

" The' court then observed that1 o remove an action pursuant
,to 28'U.S.C. § 1442, 4 movant must allége that ‘his ‘or her
federal oﬁ'xce ‘entitles him or her to a colorable federal'defense.
it éxpressly rejected Doe's, Jassertion that thé Subremac

Clausé of the Constitution,? “federal law” authonzmg prose-
cutors to communicate with represented parties, and the doc-

. trine of prosecutorial immunity gave rise to such a defense.

Examining Doe’s Supremacy Clause argument, the court
found no conflict between an individual’s duties as a prose-
cutor under federal law and his or her duties as a lawyer under
state law. That Doe could cite no law demonstrating a clear
gnd -manifest congressional or judicial intent to preempt or

" ‘contradict the applicable state ethical codes did not surprise

the court It remarked pointedly that the ban on commun-

o rcanng 'with a represented party is a fundamental principle of

both statel® and federal!! law that has its roots in America’s
common-law tradition,. The court also observed that the
Department of Justice (DOJ) has incorporated the provisions
,of the MCPR into the DOJ standards of conduct.!z ?'i e

¥ Next the couxt I;umed to Doe’s argument that his commum-
~cations with Smrth were “authonzed by law.” Doe cited legal
.authority stating that Umted States attomeys are’ “authorized”
.ot only ta prosecute, buta.lso o “investigate” crimes. Accord
ingly, he asserted that federal prosecutors are authonzed by

528 US,C. § 1442 (1988) (exp\ressly authonzmg removal of a ﬂVﬂ acnon ora “criminal prosecution” against a federal oEﬁcer)

7See generally Franklm D. Cleckley, Clzarly Erroneau.r The Fourth Cr.rcuu s Decision to Uphold Removal of a State Ducoplmary Proceedmg Under the Federal-
Oﬁ'tcer Removal Slalule, 92°'W. VA. L REV. 577 (1990), cited with approval in, Emest F. Lidge, 1II, Government Civil Investigations and the Ethical Ban on

Cammumcalwn.r wuh Repre.renled Parties, 67 IND L.J. 549 628 (1992)

".BSee MoDEL Ruuas OF PROFESSIONAL Com)ucr preamble (1983) (nanng that the rules are not desrg'ned tobea basxs for cml habxhty)

9See U.S. CONsT., ar. V1.

".( v 4 L [T
IS ST RIY, sl FOLY

10Canon 9 of the American Bar Association Canons of Professional Ethics, the predecessor to DR 7-104 (A) (1), provided, in relevant pan, “A lawyer should not in

, any way communicate wpon the subject of controvers
. matter wuh him for her], but should deal only wrth
756 F. Supp: 1433, 1447 (N. D Cal. 1991) v

with 8 party represented by'counsel; much less should he [or she] undenake to negouale or compromise the
[or her] counse["‘" See CANsz oF PROFBSSIONAL ETHI

Canon 9 (1908) m dsa Unued Smu:s v

11United States v. Hammad, 858 F2d 834, 837 (2d Cir. 1988); United States v. Thomas ‘474 F.2d 110 (lOth Cu') cert. dem'ed 4[2 U.si932 (1973) United States
v. Batchelor, 484 F. Supp. 812 (E.D. Pa. 1980); ¢f. United States v. Ryan, 903 F.2d 731, 740 (10th Cir. 1990) (DR 7- 104(A)(l) does not apply when defendanl “had
not been charged, amested or indicted or otherwise faced with the prosecutorial forces of organized society”). In the instirit case; Smith had been arrested ‘and
released on his own recognizance pending further investigation.
Y
128ee 28C.FR. § 45 735 1(b) (1991) (stating thal DOJ momeys should be gtuded in lhmr conduct by lhe Code of Professlonal Responnbthty of lhe A.mencan
" Bar Association™). " : EEREN LBy B o
a t
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law” .to.communicate ‘with represented parues because this
commumcauon constitutes an “investigation.” ;To support this
reasoning, Doe cited,DOJ directives which assert that a fed-
eral prosecutor - .does not violate DR.7-104 by maintaining
contacts with.a represemed mdwxdual The court dismissed
this argument. It first noted that to accept this position would
create a blanket exemption from ethical obligations for nearly
all-of a prosecutor’s functions.-; It. then -remarked that DOJ
duecuves are not. bmdlng auLhonty. opining: tbat to accept
them as such ;would allow any. agency to issue a regulation
exemptmg nself from ethlcal restrictions. -y o - _,,,

Frnally, the court exammed Doe s argument, that he was
enut.led to prosecutorial immunity-—that is, that.as a. prose-
cutor, he was not amenable to disciplinary proceedmgs The
court concluded that prosecutorial immunity is premised:on
the belief that disciplinary proceedings, rather than civil
proceedings, are the appropriate means of addressing a prose-
cutor’s unethical conduct. It noted that many federal and state
courts have stated consnstently that, government attorneys are
not immune from state bar disciplinary proceedings.!? With-
out determining whether Doe actually acted unethically, the
court granted the disciplinary board’s mouon and remandcd

‘the proceeding. Lieutenant Colonel Fegley.”

Army Rule 4.4
{Respect for Rights of Third Persons)

Attorneys acted properly in advising .-
Criminal Investigation Command (CID)
investigators not to providerights warning’ =~ .
Statements to two witnesses whom the CID
previously had considered to be suspects.. . .

. Attorneys who monitored CID interviews,
advrsed CID mvesugatars to continue

. quesuonmg two;former suspects despue
zhe:r repeated requesis to consult attorneys,

. and advised the CID to charge ong witness
. with fazlure to obey a lawful order for .
< refusing to answer questions, acted properly

Two tnal counsel (T Cs) allegedly vrolated rule 8 4(d) of. the
Army Rules,14 article 98 of the Uniform Code of Military
Justice (UCMYJ),!5 and the Fifth and Sixth Amendments to the
United States Constitution.; These allegations stemmed from

- T feoeboa [
MY ] P R e e Bl

”See Cleckley, .rupm nOte7 ar607:5° L o ,;s_; ol
- .

reports that both TCs knowingly allowed or.encouraged a CID
agent to continue questioning two soldiers after the SOld.lBI'S
clear]y asked to consult wnth attorneys. - : -
The etlucal mquu'y arose: from a cnmmal mvesugauon in
wluch Jaw enforcement agents discovered that an officer and
two noncommissioned officers (NCOs) had smuggled nine or
ten-AK-47 assault rifles, three crew-served weapons, and
more than 3000 rounds of ammunition into the United States.

Investigators quesuoned -every member of the suspects’ unit
:after advising them of their rights under, UCM] article 31.16

‘Every unit. member, including the two soldiers whose testi-
monies later triggered the ethical investigation, invoked their
rights to remain sﬂent and 1o consult with counsel. The inves-
l.lgat.lon langulShed O R LA T :

Six months later, in an attempt to revive the investigation,
the two TCs directed the CID to reinterrogate the two soldiers.
Before beginning the interviews, the. CID agent asked the
soldiers if they had consulted with counsel after the earlier

.interrogations. The agent also informed. the soldiers that they

were not suspects, that they would be questioned only about
the offenses committed by the officer and the two NCOs, and

" that the interrogator would terminate each interview if, at any

time during the questioning, he began to suspect that the
soldier he was interviewing had committed a criminal offense.
During the interrogations, which the TCs watched through a
one-way mirror, each soldier expressed a desire to remain
silent and asked to consult with counsel. Both times, the

. SDldlCl’S commander responded by ordering the soldiers to
- answer the investigator’s questions. One of the soldiers,
I iSpecialist J, subsequently was titled for disobeying the com-

mander’s lawful order to make a statement. When the other

¢ «.:soldier, Specialist K, made an incriminating statement, the

investigator promptly stopped the questioning, provided a

-rights warning statement, and titled him with three theft
offenses. The two soldiers later complained through thelr
+Tdal Defense Servxce attorneys!7 that, after taking them into
'custody. the CID jnvestigator wrongfully had continued to
_question them, despite their repeated requests for.counsel.

o The iiTCS'«s“Pel’l’i:S‘VOf}’,‘ judge adV0cale (A) ﬂPﬁOinted :a

preliminary screening official (PSO) to investigate the TCs’
alleged ethical violations. Quickly finding the soldiers’

; factual allegations to be true, the PSO-focused his analysis on
:the motivations and concerns of the two TCs. .

e

“See AR 27 26 .rupra nore 1 rule 8 4(d) (prolubmng a lawyer represent.mg the Army fmm engagmg in eonducl l.hal is pre_]udrcml to the ndmxmst.ramm of justice).

1ssee UCMJ an. 98 (1988) (proscnbmg t.hé lmowmg and ml.enudnal fmlure to enforce, or comply with, UCMJ procedures).

“Idut.ﬂ o T Ceovenn s,'%»w, ey

17The defense counsel were deuuled o represcm Jand K nher the second round of inte

rrogation. The attomeys reported the soldiers® allegations against the TCs

pursuant 1o rule 83 of the Army Rules See generally AR 27-26, supra note 1, n.lle B.3 (lmposmg an obhgauan 1o report any ethlcal vrolnnon l.hal raises a

‘subslanual quesuon about 2 lawyer 5 honesty, trustwonhiness or ﬁmess to pracuce)

LRI
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= The TCs argued that the critical issué’'was whether the
govérnment believed, of reasonably should have believed, that
when the CID last interviewed the two soldiers, the soldiers
were suspected of having committed offenses. They pointed
out that the CID’ agent had‘asked no questions that ‘were
designed W' elicit incriminatirig responses. Every question
concemned offenses committed by other soldiers. The TCs
believed that J and K refused to answer because they hoped to
protect other unif members or because they mistakenly. believed
that they would be punished for failing to report.the offenses
of others. " Accordingly, the TCs asked the investigator to call
the ‘unit. commander and ask the commander to order'the
soldiers to answer the questions. - Significantly, when the CID
conducted the second interrogations, neither the TCs, nor:the
investigating agent, considered either soldier to be a criminal
suspect
i Ca e r {

Both TCs independenﬂy conducted legal research and con-
stantly- sought advice from their immediate supervisor, an
attomey from CID, and another attorney from the soldiers’
unit.’ They mapped out a strategy that took all relevant case
AT CoL R A T

law into account, limited their interviews to' specific issues,
and avoided any inquiries into éach of the interviewee’s own

'conduct “The caré with which the TCs approachéd the second

interviews unphcltly rebutted thé allegations'that they had

v1olar.ed et]ucal rules 1ntenuona]ly Or by gross indxfferenCe
That nerther soldrer was represented by counsel when the

CID interviewed them clefirly was importaiit to the two prose-

cutors. They declined to interview a third soldier'who actually

had consulted with an‘attorney, evrdently believing ‘that
questioning an individual'represented by ‘counsel would be
unethical, even though that individual was not a suspect, but
only a witness. The PSO concluded that the TCs' actions
demonstrated concern for the sights of others, knowledge of
the ethical rules, and understandmg of why, and for whom the

rulesexrst. R i

N . c . ‘k

~The Standards of Conduct Office Ofﬁce of The Judge
Advocate General, agreed with the supervisory JA. It found
no professronal mxsconduct. Mr. Eveland s

R T TS LR ST TR TP S

v Upon assumrng the posrtlon of Sergeant Major of the Judge
‘Advocate General’s Corps, I made a conscious decision not to
publish any arucles until T had an opportumty to get a sense of
‘the enlisted issues within the Corps. This first note will deal
with ‘general observations ‘over the first six months of that
assessment. Subjects and topics for subsequent articles will
be solicited from the ﬁe]d and wrll reflect current items of
interest and concem

My initial impression of the overall state of the enlrsted
Corps is extremely favorable. | The young noncommissioned
officers (NCOs) and specialists are the best I ever have

observed. They are smart, dedicated and professional. 1 have

seen some areas, however, that need extra attention. Some
fall within the purview of select noncommissioned officers in

key positions, but mosi are the responsrblllty of all legal ,

NCOs, specialists, and court reporters.

One Corps

" The' Army Judge ‘Advocate General’s Corps consists of men "

‘and women from the Active Army, the Army Reserve, and the

National Guard. As we individually carry out our duties, we

Sergeant Major John A. Nicolai

force structure are rmplemented

N RegrmentalNews o
Lo From the Desk of the Sergeant Major T

need to remember that we are one Corps We must be com-

mitted to serving the collecuve interests of each of the compo-
nents in enhancing cooperation and interoperability.’ Personnel
involved with developmg and execuung Army Reserve and
National Guard training must reemphasrze the importance of
that training thronghout the Corps. 'We should train as one
Corps. Quality training must be theé watchword. - This is an
area that will become more important as changes to the total

"Schaals"'-“t' P RN G

The resident and nonresident courses available for the
enlisted force are among the best in the Army. - They provide
for excellent soldier development and career enhancement.

' The prerequisites for resident and nonresident schools at The
, Judge Advocate General’s School have been established for

some time. Although the prerequisites are widely known, we
have not been following our own rules. This must change.
Only soldiers who meet the criteria for attendance shall be
selected for attendance. ‘Soldiers who do not measure up will
not attend. Only in unusual cases will a waiver of eligibility
be approved; waivers will be the exception and not the rule.
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Put the word out—soldiers who expect to ‘attend resident
courses or to enroll in nonresrdent courses wrll be expected to
meet all published prerequisites; ' i LT

N BT L T T S T
TG NG T e e EEN S

Commwucauons

I am conﬁdent that we generally do a good JOb in gcttmg‘:

the word out. I am just as confident that we can do a better
job in the future. - Information must be disseminated. Each
day, soldiers make decisions that affect their careers, futures
and families. , They,must have access,to all available infor-

mation so they can make mformed decisions. The NCOs—,

especially the chief legal NCOs—play key roles. Information
concerning the Voluntary, Separauon Initiative and Specxal

Separation Benefits Programs unit deacuvauons and move-,
ments, the Army Legal Placement Service, and the Army

Career Alumni Program, to name 2 few. are lmportant to all of
us. Keep soldiers informed.” o

o

VN3 Récords’ S { ,

Personnel assignments are based upon quallﬁcanons needs
of the Army, and personal’ concerns of the individual soldier
and families. To manage assignments effecuvely, assngnment
managers must have current, accurate information. Each sol-
dier is responsible for ensuring that his or her official records
reflect all pertinent data—-that is, marital status, exceptional

family members, promotion status, and schooling.. At present,
many personnel records need updating. ¥

L T R TS S SRR BN

Evaluarions
Many of the calls I receive are from leaders asking, “Why
wasn’t Staff Sergeant A selected for sergeant first class?” On
review of that soldier’s record, the reason usually is obvious—
the leader asking the question did not render a substantive
evaluatlon or the senior rater failed to comment on the
soldier’s potential. We must ensure that evaluations correctly
reflect an NCO's performance and potenttal I have received
an equal number of calls from senior NCOs and officers
complammg about the substandard performance of NCOs
under their charge, only to find out later that the persons call-
ing rated those NCOs exceptionally high for the same rating
period. ‘This indicates to me that we need to remforce candor
and courage when preparing individual evaluations. If we are
to have a credible system of assessing individual quahﬁcanon
for assignment'and promotion, we must be credible and can-

did in the evaluation process.

““There is-a tremendous amount of talent, dedication, and
energy in the Judge Advocate General's Corps. I am proud to
be part of it These are challenging times for the Army and
the Corps.:: We all-must get involved. ‘We have made signifi-
cant progress over the years, but much remains to be done.

m Y L e
4 LIPT IR

1. Resident Course Quotas ... 0 .. .. i’ -»d

Attendance at resident CLE courses at The Judge Advocate

General’s School (TJAGSA) is restricted to those who have

been allocated student.quotas. Quotas for TIAGSA CLE
courses are managed by the Army Training Requnrements and
Resources System (ATRRS), the Army-wide automated quota
management system.. The ATRRS school code for TIAGSA
is 181, If you do not have a confirmed quota’ in ATRRS,
you do not have a quota for a TJAGSA CLE course.
Active duty service members must obtain g quotas through therr
directorates of training, or through equtvalent agencres
Reservists must obtain quotas through their unit training
offices or, if they are nonunit reservists, through ARPERCEN,
ATTN: DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO
63132 5200. Army National Guard personnel request quotas
through their unit training offices. To' venfy a quota “ask’ your
training office to provide you with 2 screen prmt of the
ATRRS R1 screen showing by-name reservations. '

', CLE News

FR AR AN R [
ity EEERE DO |

2. TJAGSA CLE Course Schedule.

1093
/4-6 January: 1993 USAREUR Tax CLE (SF-F28E). - .

.48 January llSth Semor Ofﬁcers Legal Onentauon (5F-
Fl) '

69 January 1993 USAREUR Legal Assxstance CLE (SF-
F23E). ,

11-15 January: ‘1993 Govemiment Contract Law Sym-
posium (SF-Fll)

o

ll 15 Januaxy 1993 PACOM Tax CLE (SF-FZSP)

19 January -26 March 130th Basnc Course (5- 27-C20)
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.11-5 February;: 30th Crumnal Trial Advocacy Course (5F-

F32) RS ERRITLILIS T PLINION S B AR SRt IR ¢

1-5 February: 1993 USAREUR Contract Law CLE (5F-
FI5E). st

(8-12 February: 116th Senior Officers’ Legal Oricntation
GRFD. eatation

22 February -5 March 130th Contract Att.omeys Course
(SF FlO) SRR

g g g :

8 12 March 32d Legai Assrstante Course (5F-F23}

',.15-19 March:‘ 53dLaw.}of Wa‘r Workshop (5F-F42).

22 26 March 17th Admrmstrahve Law for Mllrtary
Insrallauons Course (5F—F24) L

29 March 2 Apnl Sth Installanon Comractmg Course (SF-
F1 8) e y - :

5-9 April: .
71D/E/20/30)
! W ety Lo
12—16 Aprrl ll7th Semor Ofﬁcers Legal Onentauon (SF-
F1). o0 s vt e S5 TG L e

-4th Law for. Legal NCOs. Course (512-

ToK ' -
I A !1,1\;*,»;

12-16 April: 15th Operational Law Seminar (SF-F47).

- 20-23 April: ‘Reserve Component Judge ‘Advocate Annual
CLE Workshop (5F-F56).

26 April-7 May: 131st Contract Attorneys’ Course (SF-
F10).

17-21 May: 36th Fiscal Law Course (SF-F12).
17 May-4 June: 36th Military Judges” Course (SF-F33).” -~

18-21 May: 1993 USAREUR Operational Law CLE (SF-
F47E). s

24-28 May* 43d Federal Labor Relations Cotrse (SF-F22).

“7:11 June: “118th Sefilor Officers’ Legal Orlentation’ (SF-
F1).

7 1‘;1 June: 23dStaffJudgeAdvocate Course(SF-F52)r .

_.14-25 June: JAOAC, Phase II (SF:F58). .

SETTU BS
Z TEhen

14-25 June: JA’I’I‘ Team Training (5F-F575 o

COOSRLL END SeE WA EVT et el

14-18 June 4th Legal Admrmstrators ‘Course (7A-
550A1): [RESERNE RS SN S S e 0 IR ST A

14-16 July 24lh Methods of Instruction Course (SF-F70) S
| g e Dnnees mt e T

19 July-24 September' 131st Basic Course (5-27-C20)

19-30 July: 132d Contract Attomeys Course (SF-F10).
2 August 1993-13 May 1994 424 Graduate Course (5.27-
c22)_ Lol DR J pAE tonin el
oL SRR ST AT S N R Beyee o ,Z( ey p s
! 2-6 Augustq S4th LaW of War Workshop (5F-F42) drae s
L o oo i !
79-13 August:’ 17lh Crrmmal Law New Developmenls
Cou:se(SFF35) o S

L »,/'vr‘ : e
ks 14 e e o PN

1620 August.1 '4th Semor Legal NCO Managemem Course’f

(512-71D/E/40/50) o ‘

U23 27 August:' 1’I9th Sénior OfﬁCers Legal Orientation ’
(5F-F1).

30 August-3 September:, 16th Operational Law Seminar
(SE-E47). AP orish

e e i

20-24 Sept.ember 10th Conuact Clalms, Lxugauon and

Remedres Course (5F-F13) S , L

¥, ¥ . . . it IR .
Seedoga e ) (i (SIS F S PR MO O

Sit

li r’; ot l‘)l PR

3 than Sponsored CLE Courses] Vg, {?A" {,

- February 1993

4-5: GWU, Procurement Law Research Workshop,
Washington, D.C.

4-5: GII, Advanced Environmental Laws & Regulations
Course. Orlando, FL.

4-6: NCDA, Asset Forfeiture, San Francisco, CA. "+

8-10 GWU Schedule Contracung, Washmgton DC
8 12 GWU Admrmstrauou of Govemment Comracts,—
Washmgton DC B et by, :

T ‘, Pl I ]

14-18 NCDA Tna] Advocacy, New Orleans LA

17- 19 GWU ADP/TelecOmmunications Contract Law

S PO OO TS TR T ;%".:-~ 'H,
21-25 NCDA Expenenced Prosecutor Course, Santa Fe,'
NM.”:”“-'; . T e . ~,~Y,‘4\- , ‘ \ S 1T .

For further mformatron on cmhan courses. please comacl.
the institution, offenng the course. 'Ihe addresses are. in. the
August 1992 issue.of The.Army Lawyer, ... .. . .

PGS T
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4. Mandatory Continuing Legal Educatlon Jurisdictions
and Reporting Dates :

**Alabama 31 December anniually
Arizona 15 July annually
Arkansas . - 30 June annually
"‘Cahfomra 1 February annually
Colorado 1 ;' Any time within three-year period
Delaware . '31 July biennially
**Florida Assigned month every lhree years
Georgia -+ - -31-Janifary annually’. - et d
Idaho  '“*I' " Every third anniversary of admxssron
Indiana 31 December annually _
Iowa =~ ”lMarch annually e
Kansas "1 July annually
Kentucky . 30June annually ... -
**Louisiana , 31 January annually " ‘
Michigan 31 March annually
Minnesota 30 August triennially
**Mississippi 1' August annually
Missouri 31 July annually
Montana * ;"1 March annually
Nevada { 1 March annualiy
, .. New Mexrco , 30 days after compleung each CLE
program ,

~ **North Carolina 7 28 February annually ©

=+t North'Dakota i - 31July annually -
© %0Chio” <! 31January biennially
" **Oklahoma = 15 February annually
Oregon Anmversary of date of birth—new
o admitiees and reinstated members
report after an initial one-year
period; triennially thereafter
**Pennsylvania Annually as assigned
**South Carolina ' 15 January annually
.. *Tennessee . 1Marchannually
~ Texas Last day. of birth month annually
Utah " 31 December biennially
Vermont - : ; - .,15 July biennially
Virginia 5 .30 June annually
Washington 31 January annually
" West Virginia. "~ - 30 June biennially
*Wisconsin 20 January biennially
Wyoming 30 January annually

For addresses and detailed information, see the July 1992

issue of The Army Lalu{yefy-‘ - -
*Military exempt

**Military must declare exemption

Current Material of Interest

1. TJAGSA Materlals ,Avallable Through Del‘ense
Technical Information Center

Each year TJAGSA pubhshes deskbooks and matenals to
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses in- their pracuce areas. The School
receives many requests each year for these materials. Because
the distribution of these materials is not within the School’s
mission, TTAGSA does not have the Tesources o provide
these publications.

To provrde another avenue of avarlabrhty. some of this
material is being made available through the Defense

:Technical Information Center (DTIC). - An office may obtain

this material in two ways. The first is to get it through a user
library on the installation. Most technical and school libraries
are DTIC “users.” ]f they are “school” libraries, they may be
free users. The second ‘way is for the office or organization to
become a government user. Government agency users pay

FRCIE I

five dollars per hard copy for reports of 1-100 pages and
sgven cents for each additional page over 100, or ninety-five
cents per fiche copy. Overseas users may obtain one copy of
a report at no charge. The necessary information and forms 10
become registered as a user may be requested from: Defense
Technical Information Center, Cameron Station, Alexandria,
VA 22314-6145, telephone (202) 274-7633, Defense
Switched Network (DSN) 284- 7633.

Once registered, an office or other organization may open a
deposrt account with the Nauonal Techmcal Information
Service to facilitate ordermg materials. Information con-
ceming .this procedure will be provrded when a request for
user status is submitted.

. Users are provided biweekly and cumulative indices. ~These
deces are classified as a single confidential document and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of
organizations to become DTIC users, nor will it affect the
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ordering of TJAGSA publications. through' DTIC. All
TJAGSA publications are wnclassified and.the televant
ordering information, such as DTIC numbers and titles, will
be published in The Army-Lawyer. The fgllowmg TIAGSA
publications are. avallable through DTIC. The nine character
identifier. bcgmmng w1th the lclters AD are numbers assigned
by DTIC and must. bc used when ordering publications.

- *AD'A256322 ‘1, Legal Assistance:.. Deployment Gulde/

JA-272(92) SRS EIT P

Voo EF

i Administrative and Civil Law

RS

AD A199644 The ‘Staff Judge Advocate Officer’”

‘ , ; Manager s Hanélbook/ACIL S'I‘-290
T e i vl G Pl
s g T 'AD A255038 '& Defensive Federal ngauon/
. C tl' ct .
! outract Law | 7, " JA20092) (840pgs). e
AD A239203 Go ent Contract Law De: kbook ol. 1 A SRR R boub i
PETE A_"Se(;g“;_;l (;’52 et v /' AD A236663. 1 Reparts of Survey and Line of Duty
x ot Clesinho To viss UDetcr;mnauons/JA 23191 (91 pgs);
AD A239204 Govémment Contract Law Deskbook, vol. 2/
J : 552,;;1 (276 pgs) W o _-,,,Ha,k' ¥ *AD A255064 Govemmem Informauon PracUCCSI
' T . '¢£;~A‘..; JA-235(92) (326 pes).
AD B144679 vF alL C De kboo A~506-90
_(21§,<6pg3w ourse 68 “m AD A23%433 AR 156 Investigations: Programmed
o C ¢ lnmeuon/JA 281-91R (50 bgs)
AR RN NITITRRER AR yiinneng noka
¢, .0, Legal Assistance oo \5”5.]; . ..\‘Lal‘)‘o;'(l,aw |J
x . ) i o
L B IR 14 SO . 1y
AD B092128 USAREUR Legal Assistance Handbook/ AD A239202 Law of Fedc;al ﬁmploymcm/
JAGS-ADA-85-5 (315 pgs). ... §a-21091 484 pgs). e
sl I s .-" R . ) '/
AD A248421 Real Property Guxde—Legal Ass1stance/ *AD AZS?Q“TS"'V'Ihe'Law of Federal Labor-Management
JA-261-92 (308 pgs). Relations/JA-211-92 (430 pgs).
AD B147096 Legal Assistance Guxde Ofﬁce Dlrecwry/ :
oo JAS26T- 90(178 pes). - W Pevelopments, Doctrine, & Literature
AD B164534  Notarial Guide/JA-268(32) (136 pgs). AD A254610  Military Citation, Fifth Edition/JAGS-DD-
92 (18 pgs.
AD A228272 Legal Assistance: Preventive Law Series/ (18 pes.)
JA-276-90 (200 pgs). L
RIS O S TR G IS SRS s o 1110 Criminal Law
AD A246325 Soldiers’ and Sailors’ le Rehef Act/
L JA 260(92) (156 pgs) AD B100212 Reserve Component Criminal Law PE.s/
ST wj.\ w: g vaRke el ar el i 1 gAGS ADC-86-1 (88pgs) navd i
© 'AD A244874 Legal Assxstarice wms GuxdeﬂA-262-91’ B L i
e (474 pgs) A ‘ff" o S I ADBl35506 Criminal Law Deskbook Cnmes& Defenscs/
s el e an el JAGS‘ADC-891(205pgs) e
ADA244032 "““—',"Famxly Law Gmde/JA 263-91 (711 pgs) Spetiet ke L b i
SR i v ADB137070 i TCnininal Law, Unauthorized Absenccs/
" “AD A241652  Office Admmlstratmn Guide/JA 271 91 : “‘ e JAGS ADC*89 3 (87 pgs)
(222 pgs). - ‘ oo TR e e ‘
’AD A251 120 Cnmmal Lﬁw NODJUdJClal Pumshmcm/
: AD B156056;' Legal Aésmtancc lemg Wﬂls Guide/" , R EES T JAY330(92) (40 pgs). SR
I } G st JO 0

| j'f .‘ ',f. j'i’»’JA 273 91 (171 pgs)
Model T Ax Assistancé Guxdc/IA 275 91
(66pgs) BRI it

o AD A241255

AD A246280 | Consumer Law Guide/JA 265-92 (518 bgs)
Lanor o lans ' b w A BTN
k3 AD A245381 :
0 N v EIKE (264pgs)'

A ':'.‘: Yo T :

Jm i TA B1092) (452 ). !
coizsudl Tz Do, nin e
I AT A233621

0 N SO A T g
I TaEL WG

. AD A251717  Senior Officers’ Legal Onentauon/

’] 0 TL02 ‘411

! !
ift\l‘

IAINEHAIPE)

ux‘n‘_a 1’{ AT faatls

02K DA251821 ¢ ‘rnax Counsel & Defense Counscl Handbook/

[ I

CT
PEREAY

e

Umted Statés 'Attomey Prosecutors/ i
¢ JA~‘338 91 (331 pgs) R T
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Guard & Reserve Affairs

| AD B136361 Rescrve Componem JAGC Personnel
Policies Handbook/JAGS-GRA-89 l
(188 pgs). S

The following CID publlcanon also is avaxlable through
DTIC

AD A145966 - USACIDC Pam. 195 8, Criminal
Investigations, Violation of the U.S.C. in
Economlc Crime Invesuganons (250 pgs)

Those ordermg pubhcauons are reminded that they are for
government use only.

*Indicates new publication or revised edition.

2. Regulations & Pamphlets -

.- 1. Obtaining Manuals for Courts-Marual DA Pamphlets,
. Army Regulatzons, Field Manuals. and Trammg Circulars.

. (1) The. U S Army Pubhcanons DlSlleUthl’l Center at
‘Baltimore stocks and distributes DA publlcauons and blank
farms that have Army-wxde use. Its address is:

2 Commander ,
- U.S. Army Publications stmbuuon Cemer
© 2800 Eastern Blvd. ,
Balnmore,MD 21220‘-2896 ‘

(2) Units must have publlcauons accounts 1o use any
part of the publications distribution system The followmg
“extract from AR 25-30 is provnded 1o assnst Actxvc Reserve.
and National Guard units. h

. The units below are authorized publica-
“tions accounts with the USAPDC ’

(. Aclwe Army

(a) Units orgamzed under'a PAC. A -
PAC that supports battalion-size units will
request a consolidated publications account
for the entire battalion except when sub-
ordinate units in the’ ‘baitalion are’ geograph- :
ically remote. To establish an account, the =~
~'PAC will forward a DA Form 12-R:(Request
for Establishment of a Publications Account)
and supporting DA 12-series forms through

- their DCSIM or DOIM, ‘as appropriate, to
the Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896.

- The PAC will manage all accounts estab-
lished for the battalion it supports. (Instruc-"":
tions for the use of DA 12-series forms and

*-a reproducible copy of the forms appear in .
DA Pam. 25-33) '

- (b) -Units not.organized under a PAC..

Umts that-are detachment size and above
may have a publications account. To estab-

lish an account, these units will submit a

. DA Form 12-R and supporting DA 12-series
forms lhrough their DCSIM or DOIM as.

appropriate, to the Baltimore USAPDC,

2800 Eastern Boulevard Baltimore, MD

.21220-2896.

(©)- Staﬁ" sections y'af F OAs.'MAC;OMs; -

installations, and combat divisions. These
staff sections may establish a single account
for each major staff element. To establish

an account, these units will follow the pro-.
‘cedurem(b)above ‘ " L

(2) ARNG units thar are company size 1o , o

State adjutants general. To establish an

. account, these units will submit a DA Form .
. 12-R and supporting DA 12- -series forms
through their State adjutants general to the

Baltimore USAPDC, 2800 Eastern

Boulevard, Baltimore, MD 21220-2896.

(3) . USAR units that are company size
and above and staff sections from division .

level and above. To establish an account,

- these units will submit 2 DA Form 12-Rand .
.. supporting DA 12-series forms through their
‘supporting installation and CONUSA to the

Baltimore USAPDC 2800 Eastern Boule-

~ vard, Ball;more,MD 21220-2896.

(4) ROTC elements. To establish an
account, ROTC regions will submit a DA
Form 12-R and supportmg DA 12-series
forms through their suppomng installation
and TRADOC DCSIM to the Baltimore

- USAPDC, 2800 Eastern Boulevard, Balti-

more, MD 21220-2896. Senior and junior
ROTC units will submit a DA Form 12-R
and supporting DA 12-series forms through

their supporting installation, regional head- -

quarters, and TRADOC DCSIM to the Bal-
timore USAPDC 2800 Eastern Boulevard,
Baltimore, MD 21220-2896.

-+ Units not described in [the paragraphs] -
above also may be authorized accounts. To

establish accounts, these units must send

their requests through their DCSIM or DOIM, -,

as appropriate, to Commander, USAPPC,
ATTN: ASQZ-NV, Alexandna VA 22331-
0302.

Specific instructions for establishing ini-
tial distribution requirements appear in DA
Pam. 25-33 . ,
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59




If your 'unit does not have a ctpy’of DA 'Pam. 25-33, you
may reqiest one by callmg ‘the Baltrmore ’USAPDC at
(301) 671-4335." -G ol B . o

(3) Umts that haVe eStabhshed *mrtral dlStrlbutlon
requireniénts w111 receive copres of new, rev1sed and changed
pubhcatrons as soon as they are prmted e

(4) Units that require pubhcauons that are not on their
initial distribution list can requisition pubhcauons using DA
Form 4569. ' All DA Form"4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220- 2896 Thrs ofﬁce may be reached at (301) 671-4335

) -thans can obtain DA Pams through thie National
Technical Information Service (NTIS), 5285 Port Royal Road,
Sprlngﬁeld Vu'grma 22161 They can be reached at (703)
4874684
()] Navy, Air Force and Marme JAGs can request up to
ten copies of DA Pams by wntmg ‘to U.S. Army Publications
Distribution Center, ATTN: 'DAIM-APC-BD; 2800 Eastern
Boulevard, Balumore MD 21220—2896 T elephone (301)
671-4335, *

b. Listed below are new pubhcatrons and changes to exist-
ing pubhcatrons

A
i

Il..tl‘ﬂ} G et Ei% »-‘:'_ " 'Date
p Installauon Management T 90ct92
‘and Organization . '

AR5-3""' ‘ \

el

AR 25-12 Communications Security * 14 Aug 92
‘ Equrpment Maintenance and ,

) Mamtenance Trarmng D

AR 40-1 ;’ " Medical Services Intenm 4 Sep 92
o 'fChangeIO3 o

AR 55- 38 ! "Reportmg Transponahon ‘ 31 Aug 92
D1screpanc1es in"~ o

Shrpments (RCS MTMC-54)

AR 135- 382 e

EE R I

Reserve C0mponent ey T 19 Oct 92
_ Mrhtary Intelligence ~ ~ ~ %
A “Units andPersonnel SIS

AR 140-192 (Apr 1980))"

AR 420741‘ ‘ Acqmsmon and Sale‘of e

% Ut.llmes Servrces ey
e wed B N
AR 525920 Command andControl AT
v Countermeasdres (CZCM) Bl h
.. L ‘
Idenuﬁcanon Cards
Tags, and Badges (S/S AR
e 640- 3(Aug 1984))
R Pt b
AR 600-75 Excepuonal Famlly Member
Program, Interim Change 103

AR 600-8-14

15 Jul 92

10092

i ‘iGO

Number *Title - < ¢ e Liv T Date
AR 608 1 ) ﬂPersonal Affarrs, Intenm . 28Aug92
rL DRI ChanéelOl oM olnEleCy
PR AT IR ity s rr !
AR 6%0-400 C1v111an Personnel, : ‘ 4 Sep 92
Intenm Change 105
AR750.6"" " Ground Safety U 2rsep o2
Notification System
Cir. 1922 *Army | "7 10ct'92
g PR S R RN S SRR
Pam. 3514 U S Anny Foxmal Schools 30 0c192
LIS HIEE ) T i Catalog <t T IS
UPDATE16  Morale, Welfare,and =~ 31 Aug 92
<« Recreation, Interim ;1. v« vio oo,
Change 101

3. LAAWS Bulletin Board Service ' % ¥ 7 11

“a. Numerods publrcaubns produced by The Judge
Advocats General*s School (TJAGSA) ar€ available through
_the LAAWS Bulletin Board System (LAAWS BBS). Users
" can sign on the LAAWS BBS' by dialing’ “commercial (703)
“693-4143, or DSN 223:4143 ' with the foltowmg telecom
munications configuration: 2400° bauds parity- “one’ 8 bits; 1
stop bit; full duplex; Xon/Xoff supported; VTlOO or ANSI
terminal emulanon Once logged on, the SyStem w111 greet the
user with an’ opemng menu. Membdrs need only answer the
prompts to call up and download deslred pubhcauons The
system will ask new users io answer several ¢ questions. It then
. Will instruct them that they can use the LAAWS BBS after
they recelve membershrp conﬁrmauon whrch takes appro:u-
mately twenty-four hours The Army Lawyer wﬂl pubhsh
"information on new publlcauons and matenals as they become
available through the LAAWS BBS.

b. ]hstrucuons for Down[oadmg lees From the LAAWS
Bulletin Board Service.

(1) Log on the LAAWS BBS using ENABLE 2.15 and the

communications parameters described ab0vc, )
iy "y r{

) If you neverl have downloaded ﬁles before you will
BBS uses to facrhtate raptd transfer ,o§é’r the phone lines.
This program is known as the PKUNZIP utility. To download
it onto, your hard-drive, take | the. followmg yactlons after
loggingon: . .+ ...~ ‘ SR e

(a) When the system asks “Mam Board Command"“
Joina conference by entering [j}. b !

CTLTT T T e ey

(b) From the. Conference Menu, select the Automauon
Conference by entermg [12].- SRt IR P
e ot o BN - gt i‘i:“, oo

(c): Once you, have ]omed the Automauon Conference
enter [d] to Download a file. SNERTNE IS
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-decompressxon ytilities used by the LAAWS BBS. -

(d) When prompted to select a file name, eriter [pkzl 10.
exe]. This is the PKUNZIP utility file,: e

(e If prompted to select a communications pmtocol emer
[x] for X modem (ENABLE) protocol

() The system 'will respond by giving you data stich as
download time and file size. You then should press the F10
key, which will give you a top-line menu.. From this menu,
select [f] for Files, followed by [r] for Receive, followed by
[x] for X~-modem protocol

(2 The menu w1!l then ask for a ﬁle name. Enter [c \plcz
110.exél.

‘(h) - The LAAWS BBS and your:tomputer will take over
from here. Downloading the file fakes about twenty minutes.
Your computer will beep when the file transfer is complete
Your hard dnve now will have the compressed version of the
decompressron program needed to explode files with'the
“.ZIP” extension.

(1) When the ﬁle transfer is complete enter [a] to Aban-
don the conference. Then enter [g] for Good- bye to log -off
the LAAWS BBS. o

0) To use the decompressron program, you will have to
decompress or explode the program itself. To accomplish
this, boot-up into DOS and enter [pkz110] at the C:\> prompt.
The PKUNZIP utility then will execute, converting its files to
usable format: When it has completed this process, your hard
drive wrll ‘have the usable, exploded version of the PKUNZIP
utility program-as well as all of the compresswn and

BRI

(3) To download a frle after logging on to the LAAWS
BBS take the followmg steps:

(@) When asked to select a “Main Board Command?”
enter [d] to Download a ﬁle

(b):: Enter the name of the file you want to ‘download
from subparagraph ¢ below.

(c) If prompted to select 2 communications protocol,
enter [x] for X-modem (ENABLE) protocol

(d) After the LAAWS BBS responds with the ume and
size data, type F10. From the top-line menu, select [£] for
Files, followcd‘by r] for Receive, followed by [x] for X-
modem protocol. '

{e) When asked to enter a file name, enter [c:\xxxxx. yyy]
where xxxxx yyy 1s the name of: the file you wish to
download.

{f) ' The « computers take over from here. When you hear

a beep, file transfer is complete and ‘the ﬁle you downloaded

will have been’saved on your hard drive, 7't - £

(g) After the file transfer is complete, log-off of the
LAAWS BBS by entering [g] to say Qood—bye

) To use a downloaded file, take the followmg steps

“ (a) If the file was not compressed, you can use it on
ENABLE;withoutprior conversion. . Select the file as you
would any ENABLE word processing file. ENABLE will
give you a bottom-line menu containing several other word
processing languages. From this menu, select “ASCIL"” After
the document appears, you can process it like any other
ENABLE file.

o (b): If the file was compressed (having the “.ZIP" exten-
sion) you Will have to “explode” it before entering the
ENABLE program. . From the DOS .operating system C:\>
prompt, enter [pkunmp[space]xxxxx.zrp] (where “xxxxx.zip”
signifies the name of the file you downloaded from the
LAAWS BBS). The PKUNZIP utility will explode the
compressed file and make a new file with the same name, but
with a new-"DOC” extension. Now enter ENABLE and call
up the exploded file “XXXXX.DOC", by following instruc-
tions in paragraph (4)(a) above.

Al TJAGSA Pubhcattons Available Through the LAAWS
BBS. Lo

The following is an updated list of TJAGSA publications
available for downloadmg from the LAAWS BBS. (Note that
the date a pubhcauon is “uploaded” is the month and year the
file was made available on the BBS—the pubhcatron date is
available within each pubhcauon ) .

Vo . LT 4 R P L "i

- ‘e B . D D L
1990_YIRZIP . January -1990 Contract Law Year
1991 in Review in ASCII
C L format. It originally
Vi, was provided at the

... 1991 Government
* Contract Law Symposium

o at TIAGSA.
1991_Y1R._’zm ,‘January TJAGSA Contract Law
Coome e ’1992 ‘ 1991 Year in Review
505-1Zp ., Junetl9-}92 TIAGSA Contract Law .
- Deskbook, vol. 1 May
, B 1992 ;
505-2.ZIP°  June 1992 TIAGSA Contract Law
ST “* Deskbook, vol.2, May
1992
506.21P - November TJAGSA Fiscal Law ~
1991 - Deskbook, November 1991
93CLASS.ASC " July 1992 - FY 1993 TJAGSA class
SR schedule (ASCII).
93CLASSEN' July1992 " 'FY 1993 TIAGSA class
Cod T schedule (ENABLE 2.15).
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FILE NAME ‘!
93CRS.ASC

93c1i§fEﬁt "

C3r i e i e o Schetale ENABLE2.15).
ALAW ZIP ’Jtiné‘ 1990+ - The ArmyLawyer and !
Ll ."‘Ii.', ©ouii, o Military Law Review
T RN - tir:. Database (ENABLE 2.15).
RV O TR R S .. .Updated through 1989
i SHER ISR v i The Army Lawyer Index..
It includes a menn
system and an
R v eener s e svre-explanatory memorandum,
AT S Tabotos ::ARLAWMEMWPF !
CCLR zip: Septerﬁber K '. Contract Claims,
‘; B 11990 - ngatlon &Remedles
FISCALBK.ZIP November ‘ Flscal Law Peskbook
3 1 SRR 1990 JEa J)Y(NOV 1990) i v,
FSO 201 vAi g October ' Update' of FSO "ov « e
SURRES 1992 " Automation Program:!: ¢
.~ Download to hard disk,:» -
unzip to floppy disk,
7 Loewdadios ! v othenenter. ANINSTALLA
or BAINSTALLB. @&
Defensive Federal

JA2O0AZIP

J A200B .ZIP

JA210 7
JA211.ZIP

JA231.ZIP

Y
heoar

MD

July 1992

August [992 o
“““'W'Litxgauon vol. 1 sf ’

August 1?92

March 1992

August 1992

i o

D S RC

ey

JA235-92.2IP ~ August1992

JAﬁ3SZlIP

J A241 ZIP
J A260.ZIP

vt

JA261ZIP ;.

JA262.ZIP..

P et

o ;March 1992

L

March 1992

October

1992

Ma:ch 1992

i

s AL [CESIN A

JA261,2IP;

¥

JA268.ZIP -
At

g2

-~ March 1992

RO TR

March 1992

‘.“,_p

DESCRIPTION < .

'FY 1993 TIAGSA coiirse'
schedute (ASCII).

" Fy 1993 TIAGSA course

\ Defenswe Federal
'ngauon vol 2,

- Law of Federal
Employment

. Law of Federal Labor- .
! Management Relations’

Reports of Survey and
Line of Duty
Determinations—
Programmed Text

Government Information
Practices (July 1992).
Updates JA235.ZIP
Govemment Informatton
Practices

“'Péderal Tort Claims Act’”

Soldiers’ and Sailors’
. Civil Rehef Act Pamphlet

i Legal Assrstance Real
" Property Guide

.- Legal Assistance Wills

Guide

; Legal Assistance Office «
Directory

: Legal Assistance | . .
Notarial Guide

JA269.ZIP

janze

JA272.ZIP
0

a2z

JA274.Z[P .

March 1992+
March 1992 .

March 199‘2 ;

March 1992‘

March 1992

'Federal Tax Information
Senes

Legal Assxstance Office L
Administration Guide

. Legal Assistance
.Deployment Guide

“Uniformed Servnces
*'Former Spouses’ ©
Protection Act—OQutline
and References
Model Tax Ass:stance
Program

JA276ZIP. . . March1992 - i Preventive Law Series
JA285ZIP" ' March 1992 Senior Officers’ Legal
R ) o Onentatron o :
JA290ZIP. ;. .- March 1992, SJA Office Manager's
" Handbook ., .. ..
ND-BBSZIP  July 1992 TIAGSA Criminal Law
g oordei o st sl New Developments -
R R B (TR ~ Course Deskbook
JA301.ZIP July 1992 Unauthorized Absenice—
o o Programmed Instruction,
N S TJAGSACnmmalLaw

T

JA320ZIP -

JA330ZIP

JA33TZIP:

By

LR

" July 1992

et I‘E“,A

Rahe

BRI

'
IR

July 1992

PR
. o B
POl

i July-1992

JAS1ZIP | May 1992

JA4222.7IP 'May"iééz ”

JAS09.ZIP

S e
YIR89.ZIP .,

IR R Y

“October
71992

o Jamuary

1990

Dmston o

Tnal Counsel and
. .Defense Counsel .. ...
. Handbook, TJAGSA | -,

" Criminal Law Division .,
‘July1992

* Senior Officers’ Legal -
Orientation Cnmmal _
: Law Text !

Non_|ud1cral Pumshment
r.,,—Programmed,

Instrucuon TJAGSA

'Criminal Law Division

- Crimes and Defenscs
.:Handbook .~ . ;"

Operauonal Law
Handbook vol l:

Operauonal Law
Handbook, vol.2 ..
’Conu'act Claims = * """
' Litigation,and”© =~ "

Remedies Deskbook -

(Sept 1992)

Contract Law Year m
Review—1989 . P

. Reserve and National Guard ‘organizations without organic
computer ‘telecommunications capabilities, and mdrvrdual
mobilization augmentees (IMAs) having bona ﬁde military
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needs for these publications, may request computer diskettes
containing the publications listed above from the appropriate
proponent academic division (Administrative and Civil Law;

.

d. The Judge Advocate General’s School also has a toll-
free telephone number. To call TTAGSA, dial 1-800-552-
3978.

- Criminal Law; Contract Law; Intemnational Law; 'or Doctrine,” =~ =~ ™

Developments, and Literanre) at The Judge Advocate Gen-
eral’s School, Charlottesville, Virginia 22903-1781. Requests
must be accompanied by one 51/4-inch or 31/2-inch blank,
formatted diskette for each file. In addition, a request from an
IMA must contain a statement that verifies that the IMA needs
the requested publications for purposes related to the military
practice of law. Questions or suggestions concerning the
availability of TJAGSA publications on the LAAWS BBS
should be sent to The Judge Advocate General’s School,
Literature and Publications Office, ATTN: JAGS-DDL,
Charlottesville, VA 22903-1781.

4 TJAGSA Informatlon Management Items

a. "Each member of the staff and faculty at The Judge
‘Advocate Gengral’s School (TJAGSA) has access to the
‘Defense Data Network (DDN) for electronic mail (e-mail).
To pass information to someone at TTAGSA, or to obtain an
e-mail address for someone at TTAGSA, a DDN user should
send an e-mail messageto;

S anemaiinee arnopsme o

“postmasten@jags2.jag.virginia.edu”

The TIAGSA Automation Management Officer also is
compiling a list of JAG Corps e-mail addresses. If you have
an account accessible through either DDN or PROFS
(TRADOC system) please send a message containing your e-
mail address to the postmaster address for DDN, or to
“crankc(lee)” for PROES.

b. Personnel desiring to reach someone at TIAGSA via
DSN should dial 934-7115 to get the TJAGSA receptionist;
then ask for the extension of the office you wish to reach.

c. Personnel having access to FTS 2000 can reach TIAGSA

by dialing 924-6300 for the receptionist or 924-6- plus the
three-digit extension you want to reach.

(804) 972-6394, or fax (804) 072-6386.

5. The Army Law Library System.

With the closure and reahgnmem of many Army instal-
lations, the Army Law Library System (ALLS) has become
the point of contact for redistribution of materials contained in
law libraries on those installations. The Army Lawyer will
continue to publish lists of law library materials made
available as a result of base closures. Law librarians having
resources available for redistribution should contact Ms.
Helena Daidone, JALS-DDS, The Judge :Advocate General’s
School, U.S. Army, Charlottesvnlle VA 22903 1781.
Telephone numbers are DSN. 934 7115, ext. 394, commercial

aie e

6. Errata.

Major Fraud Agamst the Umted States an amcle pubhshcd
in the September 1992 issue of The Army Lawyer stated
inaccurately that “absent aggravating circumstances, a

. .violation of the mail frand or wire fraud statutes carries a

maximum penalty of five years’ imprisonment and a $1000
fine.” See Scott W, MacKay, Major Fraud Against the United
States, Army Law., Sept. 1992, at 7, 8 (emphasis added).
Introduced during the editorial revision of the article, this
error in no way reflects Major MacKay’s interpretation of
federal criminal law. As Major MacKay correctly pointed
out, the maximum fine for these offenses actually is $250,000
for an individual, or $500,000 for an organization, subject 10
various statutory provisions. See 18 U.S.C. § 3571 (1988);
see also id. §§ 1341, 1343,

7. TJAGSA Telephone Number Changes.

Effective 25 November 1992, the DSN—formerly
AUTOVON—telephone number for The Judge Advocate
General’s School was changed from 274-7115 to 934-7115.
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