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 State Law & State 
Taxation Corner
LLPs and Professional Malpractice Insurance: 

Grading the  Mortgage Grader  Decision 

    By Thomas E. Rutledge   

  A 
limited liability partnership (LLP) is fi rst a general partnership  that makes 
a special election for LLP status, thereby achieving limited  liability for 
the partners. 1  Many  states, including New Jersey and Kentucky, require 

that, in order  for a law fi rm to elect LLP status, it must have in place malpractice  
insurance or similar protections for clients. 2  Th e rules as to the maintenance of 
malpractice insurance  are, however, generally silent as to the consequences when 
that requirement  is not satisfi ed. 

 The Dispute and Decisions 

 Th e New Jersey Supreme Court, in  Mortgage  Grader Inc. v. Ward & Olivo , 3  ad-
dressed  the question of what happens when the required malpractice insurance  
is no longer maintained. As detailed below, it held that, under its  rule allowing 
law fi rms to organize as LLPs, that insurance need not  be maintained during the 
“winding up” of the fi rm, and  the “conversion” of an LLP into a general partner-
ship  for failure to maintain insurance is not an available remedy. 

 Th is dispute involved an allegation of malpractice by Mortgage  Grader arising 
out of allegedly defi cient advice delivered by Olivo;  there is no allegation that 
Ward had any involvement with the fi le.  After the (allegedly) defi cient advice was 
rendered: (a) Ward withdrew  from the fi rm; (b) the fi rm proceeded to wind-up 
its aff airs; and  (c) the fi rm allowed its malpractice coverage to lapse. Th at process  
commenced in June 2011; the malpractice insurance lapsed in August  2011. 4  It 
was not until October 2012  that Mortgage Grader fi led its complaint. 5  

 Ward, in addition to defending on a procedural basis, sought  dismissal on 
the basis that he was a partner in an LLP and thereby  shielded from personal 
exposure on partnership obligations. 6  Th e trial court rejected that assertion, 
fi nding  that Ward & Olivo had continued collecting fees even as it allowed  its 
malpractice coverage to lapse. From there, applying Rule 1:21-1C(a)(3),  the trial 
court observed that “‘[t]he condition precedent  to attorneys operating as an LLP 
is [maintaining] malpractice insurance.’” 7  Th e fi rm having been still operating as 
it collected  fees but allowing its malpractice coverage to lapse, the trial court  held 
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that Ward & Olivo reverted to a general partnership and 
that  Ward lost the benefi t of an LLP election. 

 Th e Appellate Division reversed that determination, 
fi nding  (a) the N.J. Partnership Act did not impose the 
loss of limited liability  as a consequence of the failure to 
have insurance; and (b) likewise  the New Jersey Supreme 
Court, in adopting Rule 1:21-C(a)(3), did not  impose a 
similar consequence. As to the fi rst point: 

  Th e Legislature has been aware of Rule 1:21–1C  since 
1996. Th e Legislature has decided not to amend the 
UPA to require  an LLP to revert to GP status as a 
sanction for failing to purchase  a tail insurance policy 
when attorneys practice as an LLP. Th erefore,  our 
interpretation of the available sanctions is supported 
by a long  period of legislative acquiescence by failing 
to amend the UPA. 

 Th us, if attorneys practice as an LLP, and the LLP fails 
to  maintain malpractice insurance as required by the 
court rules, then  the Supreme Court may terminate 
or suspend the LLP’s right to  practice law or other-
wise discipline it. As currently written, however,  the 
court rules do not authorize a trial court to sanction 
a partner  of an LLP for practicing law as an LLP 
without the required professional  liability insurance 
by converting an otherwise properly organized  LLP 
into a GP. 8   

 As to the second point: 

  Our Supreme Court has chosen to discipline attorneys  
without malpractice insurance that are organized as 
professional corporations,  rather than dissolve their 
corporate structure.  See ,  e.g. ,  In  re Aponte , 215 N.J. 
298, 298–99, 72 A.3d 243 (2013)  (censuring an at-
torney for failing to maintain liability insurance  while 
practicing as a professional corporation in violation 
of R.  1:21–1A(a)(3));  In re Muldoon , 213 N.J. 79,  
61 A.3d 145 (2013) (same);  see also   In re  Tiff any , 217 
N.J. 519, 520, 90 A.3d 1254 (2014) (disbarring  an 
attorney for, among other things, violating the rule 
requiring  professional corporations to fi le a certifi cate 
of insurance with  the Clerk of the Supreme Court). 9   

 From there an appeal to the New Jersey Supreme Court 
was fi led.  It would hold that: (a) the obligation to maintain 
malpractice insurance  does not apply during the winding-
up phase ( i.e. ,  after dissolution); (b) deprivation of the 
liability shield aff orded  by LLP status is not an available 
remedy for failure to maintain malpractice  insurance; and 

(c) for purposes of determining whether the fi rm had  in 
place malpractice coverage, the focus is upon the time of 
the attorney’s  actions, not the fi ling or resolution of the 
client’s claim.  Th ese points will be reviewed  seriatim . 10  

 The Obligation to Maintain 
Malpractice Insurance 
Does Not Apply During a 
Firm’s Winding-Up Phase 

 On the basis that during the winding-up  phase the fi rm 
and its attorneys are not practicing law, the Court  held that 
the malpractice insurance requirement is not applicable.  As 
to this holding, the Court focused fi rst upon the language 
of the  rule setting forth the requirements for organization 
of a law fi rm  as an LLP, noting: 

  Eff ective January 1, 1997, we added  Rule  1:21–1C  
to permit attorneys to organize as LLPs. Th e LLP 
structure establishes  a shield from personal liability 
for LLP partners.  See R.  1:21–1C(a)(1)  (incorporat-
ing UPA by reference);  N.J.S.A.  42:1A–18(a) &  (c). 

  Rule  1:21–1C conditions practice  by law-fi rm LLPs 
on compliance with partnership law, adherence to  the 
rules of professional responsibility, and maintenance 
of malpractice  insurance. Specifi cally, section (a) 
provides that “[a]ttorneys  may  engage in the practice 
of law  as limited liability partnerships”  provided that: 

 [t]he limited liability partnership shall  obtain and 
maintain in good standing one or more policies of law-
yers’  professional liability insurance which shall insure 
the limited liability  partnership against liability im-
posed upon it by law for damages resulting  from any 
claim made against the limited liability partnership by 
its  clients  arising out of the performance of professional 
services  by attorneys  employed by the limited liability 
partnership  in their capacity as attorneys. 11   

 From there the Court concluded that “We fi nd no 
indication  that the administrative activities character-
izing a windup are included  within that term.” 12  It then  
reviewed the language of the New Jersey adoption of the 
Revised Uniform  Partnership Act (identifi ed by the Court 
as “UPA”) for  the eff ect of a fi rm’s dissolution and the 
activities that may  be undertaken during the winding-
up phase, namely, “During the  windup period, the LLP 
continues to exist, but only to wind up the  partnership’s 
aff airs.” 13  From  there the Court determined: 
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  [W]e conclude that under the circumstances here,  
where a law-fi rm LLP has entered the windup pe-
riod and has ceased  to provide any legal services, the 
windup period does not constitute  practicing law and 
therefore no acts of malpractice could be committed  
during this period. Such a law fi rm is not required to 
maintain professional  liability insurance under  Rule  
1:21–1C(a)(3).  Th erefore, W & O fully complied 
with the Rule’s insurance  mandate by maintaining 
malpractice insurance the entire time it was  engaged 
in the practice of law. 14   

 As is discussed below, this is a restricted and oft-inaccurate  
understanding of what takes place in the winding-up phase. 

 Deprivation of the LLP Liability 
Shield Is Not an Available Remedy 

 Th e New Jersey Supreme Court took  an interesting 
approach to the question of preserving or not the LLP  
liability shield, both restricting itself and deferring to 
the Legislature. 

 Th e Court,  inter alia , held itself restricted  to “disbar-
ment, indeterminate suspension, term of suspension,  
censure, reprimand, and admonition” as remedies for a 
fi rm’s  failure to maintain the malpractice insurance oth-
erwise required by  Rule 1:21-1C; 15  in eff ect fi nding  that 
the Court lacked the faculty to deprive attorneys of the 
benefi t  of LLP status. Rather: 

  Because only this Court may use Rule 1:21-1C to  
discipline a law fi rm organized as an LLP, and the 
Court Rules do  not list conversion of business orga-
nizational form as a type of sanction,  we conclude 
that conversion of W & O from an LLP to a GP was 
improper  under the Rule. 16   

 Th is treatment is based upon the unjustifi ed treatment 
of the  loss of LLP protection as being a “conversion,” a 
point  discussed below. 17  

 Th en turning its attention to New Jersey’s UPA, the Court  
found a tendency toward preservation of limited liability: 

  Th e UPA’s provisions that govern revocation  of LLP 
status refl ect a tendency to preserve the liability shield.  
In the event that the State Treasurer seeks to revoke 
an LLP’s  status for failure to fi le an annual report or 
pay the fi ling fee,  the UPA requires that the LLP re-
ceive sixty days’ notice of  the impending revocation. 
 N . J . S . A .  42:1A-49(c). During this time period, the 

LLP has an opportunity to  cure the defi ciency before 
the eff ective date of the revocation.  Ibid .  If the LLP 
cures, the revocation does not take eff ect.  Ibid .  Th e 
UPA also permits an LLP to apply for reinstatement 
within two  years after the eff ective date of revoca-
tion.  N.J.S.A .  42:1A-49(e). If the LLP applies and 
reinstatement is granted, the  reinstatement relates 
back to and takes eff ect as of the eff ective  date of the 
revocation, and the LLP’s status continues as if  the 
revocation never occurred.  N.J.S.A . 42:1A-49(f ).  Th e 
National Conference explains that “[t]he relation back 
doctrine  protects gaps in the reinstated partnership’s 
liability shield.”  RUPA (1997), comment to Section 
1003, at 147.  

  In sum, the UPA off ers many mechanisms to preserve  
LLP status once obtained, and those mechanisms apply 
retroactively  to sustain the partnership’s liability shield 
even during gaps  in LLP status. Th ose provisions com-
bined with the lack of any language  in this statutory 
scheme giving authority to the judiciary to convert  a 
properly recognized LLP into a GP, lead us to conclude 
that the  UPA provides no support for the trial court’s 
conversion of  W & O from an LLP to a GP. 18   

 As discussed below, this aspect of the  Mortgage Grader 
decision  suff ers from both the mischaracterization of the 
loss of limited liability  as being a “conversion” and a stilted 
view of its own  authority to police the bar. 

 When the Claim Arose 

 In an almost casual manner, the Court  determined that the 
question of LLP status and the maintenance of  malpractice 
insurance would be determined as of the “date the  alleged 
malpractice occurred.” 19  In  consequence, if the act or fail-
ure to act that gave rise to the malpractice  claim occurred 
on a date when the LLP had in place malpractice cover-
age,  the subsequent cancelation of that coverage will not 
eliminate or  otherwise impact the benefi ts of LLP status. 

Many states, including New Jersey and 
Kentucky, require that, in order for a 
law fi rm to elect LLP status, it must 
have in place malpractice insurance 
or similar protections for clients. 
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Further, it is expressly  provided that there is no obligation 
to maintain tail coverage. 20  For reasons discussed below, 
this holding  opens the door for depriving those injured 
by legal malpractice of  a means of recovery. 

 Other Decisions 

 Th e  Mortgage Grader  decision  follows on at least four other 
cases where courts have had to consider  the eff ect of no 
longer being an LLP. While each may be distinguished,  
none of these decisions were addressed by the  Mortgage 
Grader  decision. 

 In  Apcar Inv. Partners VI, Ltd. v. Gaus , 21  a partner was 
held personally liable on a  lease executed by the partner-
ship in its LLP name three years after  failure to renew its 
initial LLP registration. Th e court rejected  a “substantial 
compliance” argument based on the clear  language of the 
LLP statute. 

 In  Edward B. Elmer, M.D., P.A. v. Santa Fe Properties,  
Inc ., 22  the court concluded  that an LLP’s failure to carry 
the required insurance rendered  the liability shield inef-
fective even though the liability in issue  stemmed from 
breach of a lease and thus was not the type of liability  that 
would have been covered by the insurance. Th e plaintiff  
sued  the partnership and its two partners for breach of 
a commercial lease.  Th e plaintiff  obtained a judgment 
against the partnership, and that  judgment was severed 
and became fi nal. After the plaintiff  was not  able to collect 
the judgment from the partnership, the plaintiff  obtained  
a summary judgment against one of the partners. Th e 
partner appealed,  arguing that the plaintiff ’s suit against 
the partner was barred  because the plaintiff  initially ob-
tained judgment against the partnership  alleging it was an 
LLP. Th e court held that the partner was not protected  
from individual liability because the partnership was 
not a properly  registered LLP under the Texas Revised 
Partnership Act at the time  it incurred the lease obliga-
tions. Th e Texas LLP provisions required  that an LLP 
carry insurance or meet certain fi nancial responsibility  
requirements. Th erefore, the court concluded that strict 
compliance  with the statute is required. Although the 

partner himself carried  errors and omissions insurance, 
the court pointed out that the policy  did not appear to 
cover the partnership or the other partner. Because  the 
partnership did not have the required insurance or other 
forms  of fi nancial responsibility designated by the statute, 
it was not  a properly registered LLP, and the partner was 
not protected from  liability. 23  

  Evanston Ins. Co. v. Dillard Dep’t Stores, Inc.  24  involved 
a claim of trademark infringement  by a law fi rm that 
had been an LLP. After the fi rm dissolved and allowed  its 
LLP election to terminate, judgment against the fi rm was 
entered.  In response to the argument that the operative 
conduct took place  while the fi rm was an LLP, and there-
fore that limited liability should  apply, the court would 
rule that the debt was not incurred until the  judgment 
against the partnership was entered, at which time the 
LLP  registration had expired, and the partners thus were 
not protected  from liability.  25  

  Davis v. Heubeck  26  addressed  a challenge,  inter se 
a partnership, with respect  to the eff ect of failing to 
register a law fi rm LLP with the California  Supreme 
Court. In this suit regarding the dissolution of that 
law  fi rm, one of the partners sought to hold the other 
liable on certain  claims that would otherwise be barred 
by the LLP statute on the basis  that the LLP had never 
registered with the Supreme Court and therefore  that 
status should be ignored. Th is argument was rejected on 
the basis  that, while registration of an LLP with the Su-
preme Court is necessary  in order to aff ord the partners 
therein limited liability with respect  to client claims of 
malpractice, “Th e State Bar registration  requirements 
for a registered limited liability partnership performing  
legal services do not aff ect the rights or obligations of 
the partners  amongst themselves or to the partnership 
… Th e failure to register  with the State Bar narrows 
the general limit on liability, but does  not completely 
eviscerate the partners’ liability shield or  terminate the 
registered limited liability partnership.” 27  

  Vis-à-vis  the  Mortgage Grader  decision,  the failure to ad-
dress the  Elmer  and  Evanston  decisions  is striking. In the 
former case, a licensed professional was deprived  of the 
benefi ts of LLP status where the fi rm failed to have in place  
required insurance. Clearly, loss of the claimed benefi ts 
may be a  remedy for failure to satisfy legal requirements. 
More on point, the  Evanston  decision  goes to the crucial 
question of when the availability of malpractice  insurance 
coverage should be assessed. In that case, it was held that  
the question of status should be determined as of the time 
the judgment  is entered against the fi rm. 28  As  this holding 
is in direct opposition to that in  Mortgage Grader ,  it is curi-
ous that there was no discussion of the  Evanston  decision. 
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A partnership electing into or out 
of LLP status does not undergo a 
“conversion” or otherwise change its 
organizational form.
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 Grading the 
Mortgage Grader  Decision 

 Th e  Mortgage Grader  case  seems tailor-made by a malicious 
law school professor. Initially,  it requires either reconcilia-
tion or ranking of business organization  and professional 
regulation law. Are they to be treated, particularly  in the 
context of law fi rms, as being equal magisterium entitled 
to  equal deference or, in the alternative, does professional 
regulation  control over generally applicable entity law? 
How should constitutional  dictates allocating to the legis-
lature the faculty to draft the law  of business organizations 
and to the state Supreme Court that to regulate  the legal 
profession to be reconciled? 29  

 The “Conversion” of an LLP into a GP 

 A disturbing aspect of the language  used by both the Ap-
pellate Division and the New Jersey Supreme Court  is the 
notion that the loss of LLP status and the treatment of 
the  fi rm as a general partnership is some sort of “conver-
sion.” 30  Th at characterization is at least a misnomer.  An 
LLP is a general partnership that has elected into a special 
status—it  is still a general partnership but for the rule of 
partner limited  liability. 31  Th is is the rule under  New Jersey 
RUPA—an LLP is a partnership and is the same partner-
ship  as it was prior to electing LLP status. 32  Th e  corollary 
is as well true, namely that a partnership that has ceased  
to qualify as an LLP continues to be the same partnership. 
Th e point  may be narrow, but that does not mean it is 
unimportant. To the world  at large, it is the exact same 
partnership before or afterward. A  partnership electing 
into or out of LLP status does not undergo a “conversion”  
or otherwise change its organizational form. 33  

 Understanding the 
Winding-Up Phase 

 Another problem with the Court’s  analysis is an overly 
simplistic explanation of the winding-up phase  of a 
partnership. As imagined by the  Mortgage Grader  court,  
until some point in time at which time there takes place 
the fi rm’s  dissolution, it is engaged in active business 
activities. From, however,  that point in time, the fi rm is 
in the winding-up phase and is no  longer practicing law 
such that claims for malpractice could arise.  Th at is not, 
however, how it happens. 

 First, the court did not specify from what point it was 
considering  dissolution to have taken place. Is this the 

point at which the partners  have decided to go their sepa-
rate ways, the point at which statement  of dissolution 34  is 
fi led with the  Secretary of State, after both the determina-
tion to dissolve and notifi cation  of clients, or some other 
time? Th e decision’s ambiguity as  to this point signifi cantly 
detracts from its apparent eff ort to draw  bright lines as to 
when malpractice insurance must be maintained versus  
when it need not. 

 Th at said, the assumption made by the  Mortgage Grader  
Court  to the eff ect that there is a clear demarcation be-
tween the doing  business phase and the winding-up phase, 
with it being presumed that  during the winding-up phase 
neither legal services are being rendered  nor that malprac-
tice can take place, is factually wrong. Initially,  there is 
nothing that precludes the rendering of legal services dur-
ing  the winding-up phase. Rather, during the winding-up, 
the fi rm will  want to complete its work in process. By way 
of example, assume that  on Monday either new or existing 
client made an appointment for that  Friday to have some 
estate planning documents reviewed and updated.  On 
Wednesday, the fi rm’s partners determined to dissolve the  
farm. Notwithstanding the fact that the fi rm is, on Friday, 
in the  winding-up phase, it would be entirely appropriate 
for the attorney  to keep that appointment and advise the 
client with respect to updating  those estate planning docu-
ments. Furthermore, notwithstanding that  the fi rm is in 
the winding-up phase, it would be entirely appropriate  for 
the attorney, after that meeting, to undertake the drafting 
of  the revised documents and to otherwise complete the 
work on behalf  of the client. 

 Likewise, the  Mortgage Grader  Court’s  assumption that 
malpractice will not take place during the winding-up  
phase is similarly unsupportable. Returning to the fact 
pattern outlined  above, assume that, in the course of 
revising those estate planning  documents, the attorney 
reverses the names of the current and contingent  benefi -
ciaries for a newly organized trust. With that mistake, not  
only are the client’s wishes frustrated but also a signifi cant  

Life was once so simple; attorneys 
practiced as either general partners 
or sole practitioners and stood 
behind their work and that of their 
fi rms to the full extent of their 
personal assets.
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generation-skipping tax benefi t is lost. Positing that this er-
ror  constitutes malpractice, it takes place during the wind-
ing-up phase.  By way of another example, assume that a 
litigation client, learning  of the fi rm’s dissolution, directs 
that the fi le be directed  elsewhere. However, instead of 
the fi le being transmitted to the newly  identifi ed counsel, 
it is inadvertently transferred to opposing counsel.  Again 
positing that this misdelivery constitutes malpractice, 35  
it has clearly taken place during the winding-up  phase 
when, all else being equal, the  Mortgage Grader  Court  
would, it would seem, hold that malpractice insurance 
need not be  maintained. 36  Th ere can be no question  that 
services such as these performed during the winding-up 
phase  involve “the performance of professional services by 
attorneys”  as contemplated by Rule 1:21-1C of the New 
Jersey Supreme Court. In  eff ect, the New Jersey Supreme 
Court is allowing the benefi t of LLP  status to linger in 
a period when insurance is not required but malpractice  
may still take place. 

 Malpractice Insurance Need Be 
Maintained Only While the Firm 
Is Actively Practicing Law 

 Th e professional regulatory rules  that impose the malprac-
tice insurance requirement as a condition precedent  to LLP 
election are intended to preclude attorneys from practicing  
through an entity shell that would in eff ect be abandoned 
in the case  of a malpractice claim, leaving the client with 
only its few assets  and a judgment against the attorney 
who was directly engaged in the  malpractice. Where that 
outcome does come to pass, a policy argument  may be 
made that the benefi ts of the LLP election should be lost.  
To those who would assert that professional discipline 
delivered by  a state Supreme Court, and not the loss of 
limited liability, should  be the remedy when the required 
malpractice insurance is not maintained,  a question. What 
would be the eff ective discipline other than the  Supreme 
Court directing that the liability shield be waived. A 
public  reprimand to the attorney or attorneys who failed 
to maintain the  malpractice coverage does nothing to 
benefi t the client who bears  the consequence of attorney 
malpractice. Th is futility is even more  obvious when, as is 
the case of Ward & Olivo, the fi rm has dissolved. 

 Ultimately, the New Jersey Supreme Court may have 
nullifi ed  the consequences of not maintaining malpractice 
coverage. Essentially,  if the failure to maintain coverage 
will not result in the loss of  LLP status and consequent 
partner limited liability, where is the  in  terrorem  incentive 
to maintain that coverage? While a fi rm  may be subject 

to discipline by the Court, that discipline will not  result 
in the loss of limited liability. Attorneys could determine  
that the risk of censure if and when it is determined they 
lacked  coverage is less expensive than is practicing through 
an LLP that  forgoes the expense of malpractice insur-
ance. While the New Jersey  legislative could amend its 
adoption of RUPA to provide that the liability  protection 
aff orded by LLP status is contingent upon satisfaction  of 
additional requirements imposed by professional regula-
tory boards,  what contingency would propose and push 
a provision? Might not the  New Jersey Supreme Court, 
in reliance upon its constitutional authority  over the bar, 
determine that the legislature lacks the capacity to  so 
regulate attorneys? 37  

 It is curious that the New Jersey Supreme Court looked 
to New  Jersey RUPA to assess the question of what 
happens when attorneys  do not maintain malpractice 
coverage. As recently observed by the  Kentucky Court 
of Appeals in  DeMoisey v. Ostermiller , 38  “We believe that 
our Supreme Court’s  ethical rules regulating the practice 
of law in this Commonwealth  are expressions of public 
policy.” In support of this proposition,  the Kentucky 
Court of Appeals observed that, applying the Restatement  
(Second) of Contracts, ethical rules governing lawyers 
should qualify  as “legislation” articulating public policy, 
going on  to observe that “ Th e Restatement (Th ird) of the 
Law  Governing Lawyers  similarly takes the position that 
a violation  of an ethical rule of the legal profession may 
result in forfeiture  of the lawyer’s fee because the ethical 
rules are a source of  the lawyer’s duty to the client.” Ir-
respective of the  legislature’s failure to defi ne the loss of 
limited liability  as a statutory consequence of the failure 
to satisfy a professional  ethics rule (and why would they?), 
surely the New Jersey Supreme Court  had that capacity. As 
goes the adage, “Th e Supreme Court is  not last because it 
is infallible, but it is infallible because it  is last.” Th e Court 
here missed an opportunity to give teeth  to the rules as to 
the maintenance of coverage. 

 When the Claims Arose 

 While the holding that the assessment  of whether or not 
insurance coverage was in place will be limited  to the time 
of the attorney’s actions or inactions giving rise  to the claim 
has the apparent benefi t of simplicity, it gives far  too little 
weight to the purpose of the malpractice coverage require-
ment.  A client who has suff ered malpractice does not know 
of their injury  at the same time it is suff ered, and they are 
not in possession of  a remedy therefor. Rather, the client 
must recognize the injury, bring  suit for its redress and 
be awarded a judgment therein. It is upon  bringing the 

STATE LAW & STATE TAXATION CORNER

reclude attorne
at would in e
e claim, lea

dgment

ff ect be 
ing the
ainst

p
b

cli
e a

ct
ndon
nt 
torn

ed
th 
y

resu
ru
re

lt in 
are 

ective

an eth
iture
urce o
the legi

ca
th
th
latu

lawye
lawyer
re’s fai

’s fee becau
duty to 
re to de

se the 
he clien

e the

thica
t.”
os

prof
i

onalfessio

assety its few 
di

ui
ded

malp
ts

ded
y sh

n th
ly

ce 
lectlect
hro

insur
tiontion 

ough 
he ca
y its

rance
are inare in
an e

ase  of
few

e requ
ntendntend
entity
f a m
asset

prac
andnd



NOVEMBER–DECEMBER 2016 53© 2016 CCH INCORPORATED AND ITS AFFILIATES. ALL RIGHTS RESERVED.

action for malpractice that the potential recovery against  
the insurer is fi xed. 39  An expired  policy, in eff ect where 
the attorney made the error, does nothing  to protect the 
client or redress the wrong they have suff ered. 

 Restricting Remedies; Letting the 
Perfect Be the Enemy of the Good 

 Th e maintenance of insurance coverage  can be expen-
sive, and there is a legitimate question as to how long  
any fi rm should have to bear that burden. With respect 
to a personal  injury fi rm that cycles its clients in and 
out relatively quickly,  combined with a short statute of 
limitations/statute of repose with  respect to the bringing 
of the malpractice claim, tail coverage may  be aff ordable. 
But what about a law fi rm that engages in sophisticated  
estate planning? Th e problems with the documents they 
create may not  be discovered for decades until, as they 
say, the will matures. Could  and more importantly should 
the rules with respect to the maintenance  of malpractice 
coverage apply conceivably 20 or 30 years after the  dis-
solution of the fi rm at which the lawyer who drafted that 
will  was practicing? 

 Seeking to justify its determination to not require tail 
coverage, 40  the  Mortgage Grader  Court  wrote: 

  Because a claims-made policy provides coverage  only 
for claims made while the policy is in eff ect, we can-
not impose  a requirement for an LLP to purchase tail 
coverage without deciding  how long the tail coverage 
must last. Even if such a requirement were  tailored to 
meet the six-year statute of limitations for malpractice  
actions, it would fail to ensure coverage for all possible 
claims.  For example, a malpractice claim involving an 
attorney who handled  a claim on behalf of a minor 
could result in the tolling of the statute  of limitations 
until the minor reached adulthood, meaning the mi-
nor  could fi le a timely claim more than six years after 
the malpractice.  Similarly, a dispute regarding a will 
an attorney drafted in all likelihood  would not arise 
until after the client’s death, which may occur  much 
longer than six years after the drafting of the will. 41   

 True, but is that a reason for not providing some level 
of protection?  If the statute of limitations is six years, 
requiring tail coverage  for an equal period will protect 
most of the former client population. 42  If, however, the 
policy lapses between the  action or inaction occasioning 
the malpractice action and the fi ling  of the claim, a judg-
ment in the client’s favor will not be insured.  Rather, the 

attorney who made the error will be liable to the extent  
of nonexempt personal assets, 43  but  the client will be 
otherwise without remedy except to the extent of  fi rm 
assets distributed in liquidation. 44  

 Th e fact that some former clients will have claims not 
discovered  prior to the expiration of the period is no rea-
son to not benefi t  the others. Simply put, the Court’s rule 
makes the perfect the  enemy of the good. 45  

 Th e Court sought to buttress its argument by means of 
an argument  of under-inclusiveness, writing: 

  Th is insurance requirement for law-fi rm LLPs marks  
a departure from the general rule that malpractice 
insurance is not  required for attorneys in New Jersey. 
Our rules do not require tail  coverage for professional 
corporations or GPs, nor do they require  single practi-
tioners to carry any insurance, including tail coverage.  

  We decline to impose a tail requirement on attorneys  
who choose to practice as LLPs, particularly because 
a mandate to  purchase tail coverage still would not 
fully protect the public from  uninsured risks due to 
the types of scenarios outlined above. 46   

 Th is argument based on potential inconsistency of 
treatment  across organizational forms is unconvincing. 
Th e obligations consequent  to practicing law through a 
professional service corporation, just  as are the obligations 
imposed if attorneys practice through an LLP,  are written 
by the New Jersey Supreme Court. Th e spectra of incon-
sistency  across organizational forms is illusory—the Court 
need only  write a rule that addresses all forms. Further, 
the inclusion of general  (non-LLP) partnerships and sole 
practitioners in a red herring; since  neither enjoy limited 
liability, there is no concern with the availability  of insur-
ance as the partners or sole practitioners are liable for  the 
malpractice claim. 47  

 Lessons for Everyone Else 

 Most of us do not practice in New  Jersey, even as most of 
us do practice in fi rms organized as PSCs,  LLPs or LLCs. 
We need to be aware of the issues presented in  Mortgage  
Grader  with the appreciation that diff erent laws and 
diff erent  courts could come to diff erent outcomes. For 
example, in California,  no comfort may be taken in the 
declaration that tail coverage is not  necessary; in Califor-
nia it is mandated. 48  Other states may have, and courts 
may add similar obligations,  once they become aware of 
the  Mortgage Grader  decision. 49  In the case of litigation, 
a diff erent court  could well fi nd that the maintenance of 
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liability insurance is the  quid-pro-quo  for  limited liability, 
and where the former is absent the latter is as  well. 50  

 For those and similar reasons, persons departing a 
professional  fi rm organized as an LLP need to consider 
the potential lingering  exposure should the fi rm either (i) 
continue but fail to maintain  both a valid LLP election 
and required insurance or (ii) dissolve  and not maintain in 
place both an LLP election and tail insurance  for a period 
suffi  cient to address potential claims that arguably  accrued 
during their tenure at the fi rm. 

 At the same time, there must be considered the le-
gitimate concerns  of both those who are leaving a fi rm 
(irrespective of whether it is  continuing or not) and of 
clients. An attorney leaving a fi rm, particularly  one that 
is continuing, has little bargaining position with respect  
to its ongoing operations including the maintenance of 
a valid LLP  election and the maintenance of required 
insurance. Depriving those  partners,  ex post  departure, 
of the benefi ts of the  LLP election has every appearance 
of unfairness. Altering the facts  slightly, in the context 
of a fi rm that is dissolving, all of the  partners have an 

incentive to ensure that they remain protected from  
liability with respect to actions undertaken during the 
partnership’s  active existence. Th is diff erential may justify 
a diff erential in  treatment of a withdrawing partner (or 
partners) from a fi rm otherwise  continuing versus a fi rm 
that is dissolving. 

 Conclusion 

 Life was once so simple; attorneys  practiced as either 
general partners or sole practitioners and stood  behind 
their work and that of their fi rms to the full extent of 
their  personal assets. Th en, in response to tax classifi cation 
issues, there  arose the professional service corporation. 51 

Th e impact of the LLC and LLP upon the practice of law  
and fi rm cohesion has been commented upon, 52  and it 
was with the rise of those forms that the maintenance  of 
malpractice insurance was made a precondition for the 
benefi ts  of limited liability. Th e  Mortgage Grader  deci-
sion  directs the bench and the bar to further consider the 
operation (and  limits) of that  quid-pro-quo . 53  
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activities that risk massive liabilities or 

who  may have greater exposure as a 

result of their supervisory responsibil-

ity  may be reluctant to change the 

relationship and forgo this protection.  

To evaluate this concern, the partners 

should consider the benefi ts  and costs 

of mutual indemnifi cation.   
53   See also   Mortgage  Grader , Albin, J., concur-

ring in part and dissenting in part,  139 A3d at 

45–46: 

  This case has illuminated defi ciencies in 

the rule  that place clients and the pub-

lic at risk. This court therefore should  

exercise its constitutional authority 

and amend the current rule.  Lawyers 

practicing in LLPs should no longer 

be able to invoke the  liability shield 

of an LLP if they have not maintained 

adequate malpractice  liability insurance 

during the life of the LLP and for a six-

year  period after its dissolution. In the 

event of non-compliance, the  lawyers 

should be treated as though they were 

practicing in a general  partnership and 

be subject to vicarious liability in cases 

of legal  malpractice.    
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