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he Kentucky assumed name statute! was significantly revised
in 2006 with the objectives of:

(a) ordering and rationalizing the “real names”;

(b) clarifying the county where the certificate of assumed
name is to be filed;

(c) clarifying the amendment and survival of certificates
of assumed name; and

(d) clarifying the effect of an assumed name filing.

Since then there have been a number of revisions to account for
new organizational forms and to account for the adoption of the
Kentucky Business Entity Filing Act. For that reason, a new and
expanded review of the statute is in order.

WHY CERTIFICATES OF ASSUMED NAME?

The purpose of the assumed name statute is to preclude “sailing
under false colors” so that persons doing business may know who is
the real party to the transaction. In Munday v. Mayfair Diagnostic
Lab,’ the court set forth the purpose of the assumed name statute,
namely:

to inform members of the public, including appellants, of

the identity of persons doing business under an assumed
4

name.

If an individual does business with XYZ, he or she is entitled to
know that XYZ is the assumed name of 123, Inc. and that, in the

event of a claim, it is against 123, Inc. that suit should be brought.

'The Munday court’s explanation of the purpose of the assumed
name statute is consistent with a prior attorney general opinion.5
‘Therein, the purpose of the assumed name statute was described as:

We believe that its purpose is to permit persons a means
of discovering the true identity of the parties with whom
they are doing business and, accordingly, to prevent fraud
and deception by business entities which seek to sail under
false colors.

Today it is provided that no individual or business entity may con-
duct business under other than its “real name” unless a certificate
of assumed name has been filed.®

“REAL NAMES"

'The determination of the “real name” of a person or business orga-
nization is the first step in the application of the assumed name
statute. Only if business is being conducted under a name other
than the real name is the registration of an assumed name neces-
sary. Before 2006, KRS § 365.015(1), which defines the possible
“real names,” was written in a pair of sentences, one for individuals
and domestic business organizations, and one for foreign business
organizations. Neither sentence was user friendly. As rewritten in
2006, KRS § 365.015(1) has been made easier to navigate through
its division into three primary categories (individuals, domestic
business entities, foreign business entities) and numerous entity
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specific subparagraphs thereunder. Since then, as new organizational forms such as the
statutory trust,’” the limited cooperative association® and the unincorporated nonprofit
association’ have been adopted, the assumed name statute has been amended to keep pace.

Under the current statute:

An Individual

Surname’®

A Domestic . . .

General Partnership, not an LLP, no Statement of
Partnership Authority filed

Name including the surname of all of the partners’

General Partnership, not an LLP, Statement of Part-
nership Authority filed

Name on Statement of Partnership Authority?

General Partnership that is an LLP

Name on Statement of Qualification or predecessor
Statement of Registration®

Limited Partnership™

Name on Certificate of Limited Partnership’®

Business or Statutory Trust

Name on Declaration of Trust'®

Corporation”

Name on Articles of Incorporation

Limited Liability Company

Name on Articles of Organization'®

Limited Cooperative Association

Name on Articles of Association

Unincorporated Nonprofit Association that has filed
a certificate of association

Name of Certificate of Association?

Unincorporated Nonprofit Association that has not
filed a certificate of association

The name under which the association usually acts?'

A Foreign . . .

General Partnership, not an LLP

Name recognized in jurisdiction of organization as the real name??

General Partnership that is an LLP

Name on Statement of Foreign Qualification®

Limited Partnership

Name on Certificate of Limited Partnership or fictitious
name adopted in Kentucky?

Business or Statutory Trust

Name recognized in jurisdiction of organization as the real
name or fictitious name adopted in Kentucky?®

Corporation26

Name on Articles of Incorporation or fictitious name
adopted in Kentucky?’

Limited Liability Company

Name on Articles of Organization or fictitious name
adopted in Kentucky?

Limited Cooperative Association

Name on Articles of Association or fictitious name adopted
in Kentucky?

Unincorporated Nonprofit Association

SERIES

Name recognized in jurisdiction of organization as real name*°

»31

Numerous states provide for the organization of “series,” typically in their respective LLC
Acts* but in Delaware also in the limited partnership® and statutory trust acts.* Kentucky
provides for series in its Statutory Trust Act.®

The assumed name statute allows a series entity®® to on behalf of a series thereof file an
assumed name certificate. However, even as the assumed name is adopted on behalf of a
particular series, it is recorded in the name of the series entity.” Both the name of the series

entity and the name of the series adopting the assumed name will need to be set forth on
the certificate of assumed name. Note, however, that the assumed name statute does not
define what is the “real name” of a series, and a series of a foreign series entity cannot for
itself qualify to transact business. Therefore, caution should be utilized in preparing any
certificate of assumed name on behalf of a series of a series entity, and “over disclosure”
may be the best practice.
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QUALIFICATION TO TRANSACT BUSINESS

Under the prior (pre-2006) law, before filing an assumed name
certificate, a foreign corporation, limited partnership, LLC, LLP
or business trust was required to qualify to transact business.*® That
rule has largely been abolished, and under current law only a foreign
LLP is required to qualify to transact business before filing a certifi-
cate of assumed name.* A foreign general partnership that is not an
LLP is not able to qualify to do business, and any such requirement
would preclude the filing of the assumed name certificate.*

DISTINGUISHING ASSUMED NAMES

FROM FICTITIOUS NAMES

Fictitious names and assumed names are entirely distinct from one
another and should not be confused or assumed to be synonymous.
Only a foreign (i.e., not organized in Kentucky) business entity
may adopt a fictitious name, and then only if it seeks to qualify to
transact business in Kentucky. Then, if the real name of the foreign
entity is not available because it is not distinguished on the records
of the Secretary of State from an existing name,* it may for pur-
poses of transacting business in Kentucky adopt a fictitious name.*
'Thereafter, for purposes of Kentucky law, the foreign entity’s ficti-
tious name is its real name.* A foreign entity may have only one
fictitious name, but after qualification to transact business it may
adopt any number of assumed names.

THE CERTIFICATE OF ASSUMED NAME

The certificate of assumed name sets forth:

* the real name of the person or entity filing the
certificate;

* its address; and
* the assumed name.*

Each assumed name must be distinguishable on the records of the
Secretary of State,* and a separate certificate needs to be filed for
each assumed name.* A certificate may have a delayed effective
date, otherwise it is effective upon filing.*” The $20 filing fee for
certificates and amendments is codified at KRS § 365.015(11).
There is no filing fee for a withdrawal of a certificate.

WHERE TO FILE THE CERTIFICATE OF
ASSUMED NAME?
Almost all certificates of assumed name are filed initially with

the Secretary of State. The exception is for filing on behalf of an
individual.

For individuals, who file only at the county level,*® the appropriate
county is that in which they maintain their “principal place of busi-
ness.”* Previously sole proprietorships filed in the county in which
they were deemed a resident under the UCC. However, the rewrite
of UCC Article 9 substantially revised the location of a debtor
for filing purposes. Under old Article 9, a sole proprietorship was
located at (1) his or her place of business, (2) the chief executive
office if he or she had more than one place of business, or (3) his
or her residence if there was no place of business.” Revised Article
9 provides that a sole proprietorship, as an individual debtor, is

located at his or her principal residence.’® It is entirely possible,
however, for a person to be resident in one county while having a
principal place of business in another. “Principal place of business”
is a fact question, but one that will present few if any problems for
most sole proprietorships. When there is a question, such as a sole
proprietor who has offices in two counties and one is not clearly a
satellite office, filing in both counties would be prudent.*?

For business organizations, the certificate of assumed name is filed
in the county in which the organization maintains its registered
office. If no registered office is required, such as for a domestic
general partnership that is not an LLP or an unincorporated non-
profit association that has not filed a certificate of association, the
assumed name filing is made in the county where the entity has its
principal place of business.>® If neither applies, such as a Kentucky
organized general partnership that does not have a place of business
in Kentucky, only the Secretary of State filing is required, and no
county level filing need be made.**

THE AMENDMENT AND SURVIVAL OF
CERTIFICATES OF ASSUMED NAME

A certificate of assumed name may be amended to address a change
in the real name or the address of the filer.”® Prior to 2006, there
was no statutory authority for such amendments, and, for example,
a corporation that moved its principle place of business would be
required to (i) withdraw all of its certificates of assumed name and
(ii) then file new certificates for those same names but now with
the new address. As the “real name” of a general partnership is
the name of all of the general partners,® and as the certificate of
assumed name needs to set forth the partnership’s “real name,”’
any change (addition or subtraction of a partner or a change in
a partner’s name) will necessitate an amendment to each of the
partnership’s certificates of assumed name.*

Any certificate of assumed name filed by a party to a merger or
conversion shall pass to the survivor of the merger or conversion.*’
Likewise, in the case of a partnership or limited partnership con-
verting to a LLC in accordance with KRS § 275.370, all assumed
names of the converting partnership will become assumed names
of the converted LLC.% Still, the better practice is to amend those
certificates to set forth the name of the successor organization and
its address.!

EXPIRATION OF CERTIFICATES OF

ASSUMED NAME

Beginning in 2006, a five year period of effectiveness was added
to certificates of assumed name.*? An existing certificate may be
amended in the last six months of its effective period in order to
extend it for another term of five years.*

ASSUMED NAME FILINGS AS INTELLECTUAL
PROPERTY

Practitioners have not always agreed on the effect of an assumed
name certificate. Some viewed it as a form of intellectual property
protection. Others viewed it as a consumer protection mecha-
nism without an intellectual property component, and this view is
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supported by an Attorney General Opinion.** In 2006 the statute
was amended to provide that “the filing of a certificate of assume
name shall not automatically prevent the use of that name or protect
that name from use by other persons.”® While the Secretary of
State will not accept for filing a certificate of assumed name for an
indistinguishable name,® the filing will not preclude the filing of a
trademark or service mark of the same name.®” At the same time, an
existing trademark or service mark filing does not preclude a third
party filing a certificate of assumed name that is either identical
or indistinguishable.®® Obviously no check is made against federal
filings or against common law rights. Counsel need to carefully
consider what intellectual property protections are necessary as a
matter separate from assumed name filings.

BRINGING SUIT AGAINST AN ASSUMED NAME

A business corporation may sue or be sued in its own name.®
Similar rules apply to limited liability companies,” general part-
nerships,” nonprofit corporations,” statutory trusts,’”® and limited
cooperative associations.” Each of these organizational forms may
adopt an assumed name. While there is no holding from a Kentucky
court directly on point, the correct practice is to bring suit on behalf
of or against a business organization under its real name and not
under an assumed name. In Edwards v. Headcount Management,” in
the course of holding that objection to bringing suit in an assumed
name had not been brought in a timely basis, the court wrote:

Nonetheless, presuming without decision that a party is
indeed barred from suing in its assumed name, we agree
with Headcount that Edwards waived the defense of

capacity.

In light of this “presuming”, the best practice must be to identify
all plaintiffs and defendants by their real names, saving for the
identification of the parties the listing of any assumed names that
may be relevant to the action.”

AND IF NO CERTIFICATE OF ASSUMED

NAME IS FILED?

What then are the consequences of doing business under an
assumed name but not filing a certificate of assumed name? At
one time doing business under an assumed name without having
complied with the assumed name statute could result in signifi-
cant fines, prison and the inability to enforce agreements entered
into under the assumed name.”” Today the failure to comply is
not so draconian, a point addressed by the Munday decision.”® A
partnership operated a medical diagnostic lab, Mayfair Diagnostic
Laboratory. No assumed name filing was made by the partnership.
Shortly before the running of the statute of limitations on a med-
ical malpractice claim, suit was filed against Mayfair Diagnostic
Laboratory and Dr. James Callis. In the course of discovery it was
revealed that Mayfair was a general partnership and that Callis was
not a partner therein. Some sixteen months after the injury was
discovered the complaint was amended to add a partner. An order of
dismissal on the grounds of the statute of limitations was granted.”
On the final appeal, the Supreme Court presented the question as:

'The issue here is whether appellants’amended complaint,

which is conceded to have named at least one Mayfair
partner, was timely by virtue of the failure of the partners
in Mayfair to comply with the assumed name statute. Said
otherwise, are the Mayfair partners entitled to benefit of
KRS 413.140, the applicable statue of limitations, despite
their failure to comply with a statute which is designed
to inform the public of the identities of person doing
business under an assumed name?*

After noting other law as to equitable estoppel and the obligation
to disclose identity, the court wrote:

[W e reiterate that the purpose of the assumed name
statute is to inform members of the public, including
appellants, of the identity of persons doing business under
an assumed name. It could not be disputed that for lawful
use, including litigation, the statute imposes a duty to pro-
vide such information. Thus, appellees’ conduct amounted
to a violation of a statute designed to provide appellants
information which was essential to the commencement
of litigation. We have no doubt that such conduct may be
properly regarded as obstruction by indirect means within

the purview of KRS 413.190(2).%!

In consequence thereof, it was held that “Appellees’ failure to
comply with KRS 365.015 was sufficient to create an estoppel
under KRS 413.190(2), thereby tolling the statute of limitation
during the period of noncompliance.”® Notwithstanding numerous
amendments to the Assumed Name Statute since 1992, the Gen-
eral Assembly has not considered, much less adopted, any contrary
application of the failure to comply with it.

THE “FULL NAME” OF A BUSINESS ENTITY FOR
PURPOSES OF FILING DEEDS

In 2016, the General Assembly amended KRS § 382.135 by the
addition of subsection (1)(a) thereto, requiring that a deed set forth
the “full name” each of the grantor and the grantee.® The statute,
as amended, did not identify what constitutes the “full name.”’The
2017 revision to KRS § 382.135 addressed that lacuna, defining
what would constitute the “full name” for both natural persons and
various business organizations.®* With respect to business orga-
nizations, the “full name” is synonymous with the “real name” as
determined under the Kentucky Assumed Name Statute.® BB
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Ky. Rev. Stat. Ann. § 365.015(7). This treatment of assumed names is con-
sistent with that of real names. Se¢ Ky. Rev. Stat. Ann. § 14A.3-101(18).
Ky. Rev. Stat. Ann. § 362.015(2)(d).

In determining whether a name is distinguishable, the Secretary of State
looks at the business entity names (real, fictitious, assumed, and reserved)
of record, and does not search trademark or service mark filings. Also,
organizational form identifiers (e.g., Inc., LLC) are ignored in assessing
distinguishable.

In processing state trademark and service mark filings made pursuant to
KRS § 365.571, no review is made of business entity names (real, fictitious,
assumed, or reserved) of record with the Secretary of State.

Ky. Rev. Stat. Ann. § 271B.3-010(1)(a).

Ky. Rev. Stat. Ann. § 275.330.

Ky. Rev. Stat. Ann. § 362.605; id. § 362.1-307(1).

Ky. Rev. Stat. Ann. § 273.171(2).

Ky. Rev. Stat. Ann. § 386A.3-060(1).

Ky. Rev. Stat. Ann. § 272A.1-060(1).

421 S.W.3d 403 (Ky. App. 2014).

See, e.g., Hunter v. Big Four Auto Co.,162 Ky. 778,173 S.W. 120 (Ky. 1915).
Munday v. Mayfair Diagnostic Laboratory, 831 S.W.2d 912 (Ky. 1992).
Recall that, at this time, a partnership could not be sued in its own name.
Rather, suit had to be brought against at least one partner. See Telamar-
keting Comm., Inc. v. Liberty Partners, 798 S.W.2d 462 (Ky. 1990). Since
then the statutes have been amended, and partnerships may be sued in their
common name. See Ky. Rev. Stat. Ann. § 362.605, created by 1994 Ky. Acts,
ch. 389, § 107; id. § 362.1-307(1); see also Rutledge and Vestal, supra note
12 at 60-70.

831 S.W.2d at 913-14.

831 S.W.2d at 915.

Id.

See Ky. Rev. Stat. Ann. § 382.135 as amended by 2016 Ky. Acts, ch. 86, §
15.

See Ky. Rev. Stat. Ann. § 382.135(6), created by 2017 Ky. Acts, ch. 193, §
22.

See Ky. Rev. Stat. Ann. § 365.015. With respect to individuals, the “full
name” will be as determined under the Kentucky UCC for purposes of
identifying a debtor who is a natural person. Typically this will be their
name as set forth on a valid driver’s license. See Ky. Rev. Stat. Ann. § 355.9-
503. Otherwise it will be the first given name and a surname. Id.
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